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[image: image1.emf]LEARNING OBJECTIVES:



a. TERMINAL LEARNING OBJECTIVE:  




(1) Given a requirement, internet connectivity and the references, apply basic principles of fiscal law preventing Anti-Deficiency Act (ADA) violations. (34XX-LAW-2001)



b. ENABLING LEARNING OBJECTIVES:




(1) Given a requirement, internet connectivity and the references, research the requirement to prevent Anti-Deficiency Act (ADA) violations. (34XX-LAW-2001a)




(2) Given a requirement, internet connectivity and the references, conduct analysis of the requirement to prevent Anti-Deficiency Act (ADA) violations. (34XX-LAW-2001b)




(3) Given a requirement, internet connectivity and the references, perform staff actions to prevent Anti-Deficiency Act (ADA) violations. (34XX-LAW-2001c)

1. Comptrollership.

a. Accountability. Commanders and Comptrollers are typically the personnel held accountable for violations of fiscal law, even when the violation is unintentional; however, program managers and funds control personnel can be equally responsible.  



(1) In fact, most violations are committed while honestly and legitimately trying to accomplish a mission or in an attempt meet an operational requirement, but neither of these are legitimate reasons for violating appropriations law.  

 

(2) Appropriations law is not ignored or waived during times of crisis, even in the case of a Congressional declaration of war.  Federal Appropriations Law is a battlefield constraint, like many others, affecting the employment of forces in the assigned area of operations. 

 

(3) Failure to adhere to fiscal law may result in severe consequences, including fines and imprisonment.  Well trained financial managers, fund managers, contracting personnel and authorizing officials who possess analytical minds and critical thinking skills can mitigate risk and prevent violations. 

 

(4) It is not unusual for commanders to want to “just make it happen!”  It is our responsibility as staff members to not tell the commander “no” unless that is the only appropriate answer.  Instead, we will coordinate necessary available authorities and options with the applicable staff sections and higher headquarters to advise the commander of the best solution to ensure he makes a fiscally responsible decision.  


b. DoD commanders, supervisors, and managers shall require key fund control personnel receive appropriations law training at least every three years, maintain the documents that identify key fund control personnel, and maintain documents that confirm completion of the appropriations law training.



(1) DoD Financial Management Regulation Vol. 14, Ch. 2



(2) MARADMIN 350/11

  c. Fund Control Personnel. Examples of fund control personnel include Commanders, Comptrollers, Contracting Officers, Supply Officers and Disbursing Officers, as well as individuals assigned to those office that possess roles that include oversight, execution, or funds management.  These roles may also be held by Certifying Officials, Authorizing Officials, Approving Officials, Funds Managers, Funds Holders, Program Managers, and other funds control personnel.



(1) Tier 1.




(a) Issue Funding Allocations & Documents




(b) Accept Funding Allocations & Documents



(2) Tier 2

 


(a) Issue routine, small dollar documents




(b) Travel Orders



(c) Requests for training or supplies



(d) GCPC purchases


(3) CGs/COs require briefing


d. The U.S. Government: The Government distributes its power among its three Branches (Legislative – Article 1, Executive – Article 2, and Judicial – Article 3).  As employees within the U.S. Department of the Navy (DoN), your work extends across an assortment of communities, such as Financial Management, Contracting, and Program/Project Management.  



(1) You essentially work for the Executive Branch of the US Government; however from where does your power to execute Fiscal authority come?  First and foremost, it’s the U.S. Constitution.  



(2) The Executive Branch executes the laws, but first, the laws must be established by Congress (as interpreted by the Judiciary).  These laws create federal agencies, and these agencies function only to the extent authorized by law.


e. The Power of the Purse. The power of the purse refers to the power of Congress to appropriate funds and to prescribe the conditions governing the use of those funds.



(1) Article I, Section 8. Empowers Congress to “pay the debts and provide for the common defense and general Welfare of the United States” and “to provide and maintain a navy”.


(2) Article I, Section 9, Clause 7. States that; “No money shall be drawn from the Treasury, but in Consequence of Appropriations made by law”.



(3) Therefore, a federal agency may not make a payment from the U.S. Treasury unless Congress has made funds available by passing an appropriation bill through both chambers (House and Senate) and the President has signed the bill into law.  It is within Congress’ power to provide funds for a particular program or activity and in doing so define the terms and conditions under which an appropriation may be used.  The “Power of the Purse” is the most important single curb in the Constitution on Presidential power.




(a)  The Louisiana Purchase was the acquisition by the United States of America in 1803 of 828,000 square miles of France's claim to the territory of Louisiana. The U.S. paid 60 million francs ($11,250,000) plus cancellation of debts worth 18 million francs ($3,750,000), for a total sum of 15 million dollars (less than 3 cents per acre) for the Louisiana territory ($233 million in 2011 dollars, less than 42 cents per acre).[ Although the purchase was thought of as unjust and unconstitutional, Jefferson believed there was no evidence of unconstitutional actions taking place during the purchase of what is now a variety of fifteen states. When reflecting back in history, the Louisiana Purchase could be considered one of Thomas Jefferson’s greatest contributions to the United States.[



(b)  On the other hand, Congress did appropriate $2,500 for the Lewis and Clark expedition in hopes of opening trade with the Native Americans of the West and to find a waterway to the Pacific.



(4) Congress’ ability to request information from the President, to include auditable financial statements, is inherent in the U.S. Constitution; “He shall from time to time give to the Congress information of the State of the Union.” (Article II, section 3)



(5) The US Supreme Court has issued at least two major decisions that further solidify Congress’ legal authority regarding public funds:  




(a) In the case of Reeside v. Walker (1850), the Supreme Court stated, “However much money may be in the Treasury at any one time, not a dollar of it can be used in the payment of anything not previously sanctioned.”  This means only Congress has the authority to approve spending public funds.  The case further stressed that not even the President, let alone a cabinet secretary, has that authority. 




(b) In the case of United States v. MacCollom (1976), the key phrase is “The established rule is that the expenditure of public funds is proper only when authorized by Congress, not that public funds may be expended unless prohibited by Congress.”  This means Congress must explicitly appropriate funding for a particular purpose before financial transactions may be made.




(c) In 1990, the Supreme Court of the United States reiterated that any exercise of power by a government agency “is limited by a valid reservation of congressional control over funds in the Treasury.” (Office of Personnel Management v. Richmond (1990)



(6) Constitutional authority is provided through the Constitution and interpreted by the Judicial Branch.  Article I, Section 9, Clause 7 of the Constitution provides the Congress with the sole authority to appropriate budget authority.  The Supreme Court of the United States made the following interpretations; 1) In 1850, it stated that Congress must take action for a federal agency to draw from the Treasury, regardless of the amount available, 2) In 1976, it stated that spending is improper without Congressional action, and 3) In 1990, it stated that a federal agency’s actions are always subject to Congressional oversight, specifically exercised by controlling funds from the United States Treasury. 



(7) Examples of laws passed by Congress related to the people’s money and how the government may spend it.




(a) Treasury Act of 1789




(b) Budget and Accounting Act of 1921




(c) National Security Act of 1947




(d) Budget and Accounting Act of 1950




(e) Congressional Budget and Impoundment Control Act of 1974




(f) Federal Managers Financial Integrity Act of 1982 




(g) Goldwater-Nichols Act of 1986 




(h) Chief Financial Officers Act of 1990




(i) Government Performance and Review Act of 1993




(j) Government Management and Control Act of 1994




(k) Financial Managers Improvement Act of 1997




(l) Clinger-Cohen Act of 1998




(m) Accountability of Tax Dollars Act of 2002



(8) Competing Philosophies.




(a) Operational: Boldness, Initiative, Speed




(b) Institutional: Just do it




(c) Procurement: Unless prohibited, it can be purchased.




(d) Fiscal: Find the “yes” answer.




(e) Appropriation Law: DO NOT DO IT UNLESS you can find where it clearly states you can. (And the art of reconciling all of the above)  

2. Key terms. 


a. Appropriation Act: 
A statute that provides budget authority that enables federal agencies to incur obligations and make payments out of the Treasury.


b. Authorization Act: Legislation that sets up or continues the operation of a federal program or agency either indefinitely or for a specific period of time or that authorizes a particular type of obligation or expenditure within a program.


c. Continuing Resolution Act: An Appropriations Act passed by Congress and signed by POTUS.  Continues government operations at some specified level until the regular appropriation acts can be passed.


d. Appropriations: The most common source of budget authority.  "The source of budget authority given to federal agencies to incur obligations and to make payments from Treasury for specified purposes."  If obligations are paid, they are paid by and from an appropriation.  


e. Fiscal Year: The Federal Government’s fiscal year begins on 1 October and ends on 30 September 


f. Period of Availability: The amount of time an appropriation is available for new obligations 


g. Obligation: Any agreement, or action indicating an agreement, between the government and a vendor that legally binds the government to make payment for goods and services.  


h. Budget Authority: Congress finances federal programs and activities by granting budget authority via appropriations.  Budget authority is also called obligation authority.  Budget authority means “the authority provided by Federal law to incur financial obligations” 

3. Authority.  

a. A federal agency is a creature of law and can function only the extent authorized by law.  The concept of “legal authority” is central to the spending of federal money.  When we use the term “federal appropriations law” or “federal fiscal law,” we mean that the body of law that governs the availability and use of federal funds.  Appropriation law covers every aspect of work in the financial field and must be enforced in garrison or when forward deployed.


b. Sources of Appropriation Law: 



(1) Constitution of the United States 



(2) Organic Laws of the United States (which are those that create an agency or grant authority to government to perform a function) 




(a) Authorization Acts  




(b) Appropriation Acts 




(c) Other legislation passed by Congress that may impact the budget authority given to federal entities 





1 United States Code






a Title 10 (Armed Forces)






b Tile 22 (Foreign Relations)






c Title 31 (Money and Finance)



(3) Comptroller General Decisions (Comp. Gen., B - ######).  




(a) The Comptroller General, currently Eugene Louis Dodaro, serves a 15 year term as the head of the Government Accountability Office (GAO), formerly the General Accounting Office established by the Budget and Accounting Act of 1921.  




(b) As part of the Legislative Branch of government, the GAO is tasked by Congress to perform audits, inspections and other analyses on federal entities.  



(4) GAO’s findings, published on their website www.gao.gov, represent their conclusions as to whether or not action (or proposed action) complies with existing law.  




(a) Congress may pass a subsequent law to change the GAO’s interpretation of an existing law.  But until that happens, the Comp. Gen. decision, though not law, is considered valid and binding. 



(5) Department of Justice and Office of Legal Counsel Decisions.



(6) Court Rulings may change the way existing law is applied with respect to appropriations.  In the court’s capacity under authority granted by the Constitution, their decisions are legally binding and represent legal precedence. 


c. Constitutional Authority.



(1) What is the authority to pay salaries to POTUS and Members of Congress? 


(2) Why were their salaries not in jeopardy by the threat of government shutdown?


(3) Article II, Section 1 says the president’s compensation "shall neither be increased nor diminished during the Period for which he shall have been elected."

d. Guiding Principles - Regulations: Although regulations are not legislation, they are the rules that determine how the laws of Congress are implemented.  The Treasury Department, the Office of Management and Budget(OMB), the Government Accountability Office (GAO), the Office of the Secretary of Defense (OSD), and each of the Military Departments and Defense Agencies have issued regulations, manuals, instructions, and other publications to ensure that the laws of Congress are properly implemented. 

     (1) Treasury Financial Manual: The official publication for financial accounting and reporting of all receipts and disbursements of the Federal Government. http://www.fms.treas.gov/tfm/index.html

     (2) OMB Circulars: Instructions issued to Federal Agencies that provide policy and procedural guidance in a variety of areas, including the development, operation, evaluation, and reporting of financial management systems. http://www.whitehouse.gov/omb/circulars_default

     (3) GAO Principles of Federal Appropriation Law (Redbook): Published by GAO, the Redbook is the most authoritative source for information on the proper use of appropriated funds. http://www.gao.gov/legal/redbook/redbook.html

     (4) DoD Financial Management Regulation (FMR)(DoDI 7000.14R): Provides the overarching financial policy, regulations and procedures within the area of responsibility of comptrollership for use by all Military Departments. http://comptroller.defense.gov/fmr/

     (5) DoN and USMC Guidance, Policy, and Procedures: Inclusive of Secretary of the Navy Instructions (SECNAVINST), Marine Corps Orders (MCO), USMC Financial Management Standard Operating Procedures. http://www.marines.mil/news/publications/ Pages/MCO 7300.21A.aspx


h. Lifecycle of an Appropriation: 
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(1) The President must submit his Budget to the Congress on or before the first Monday in February, of each year, for use during the following fiscal year (2 U.S.C. Section 631).  Congress will have broad discretion over the budget submission and can approve, increase or decrease funding levels.  It may even eliminate proposals, or add programs not requested by the Administration.



(2) The President’s Budget goes to the Speaker of the House and the President of the Senate who refer the Bill to the appropriate committee.  The House/Senate Armed Services Committees (HASC/SASC) work on the Authorization Bill while the House/Senate Appropriations Committees (HAC/SAC) work on the Appropriation Bill.



(3) The HASC/SASC and HAC/SAC refer the appropriate Bills to the Defense Subcommittees who have hearings and report to the Major Committees.  The Major Committees also have hearings before reporting to the floor.  



(4) The floor then takes action and refers the bill to the other chamber.



(5) If the two chambers do not agree, the Bills will go before a House/Senate Conference Committee to attempt resolution.  When consensus is reached, the Bill is sent to the President who can accept or veto it.



(6) The results are the Authorizations and Appropriations Acts.  




(a) The Authorization Act is not required to precede the Appropriations Act.  If the Appropriations Act is passed before the Authorization Act, authorization for the Act itself is implicit.




(b) In cases where succeeding Appropriations Acts conflict with previous legislation, GAO will determine whether the language was meant to be permanent or temporary in nature.



(7) OMB will distribute the appropriation to departments or agency through an Apportionment.



(8) The Department or agency will then provide an Allocation to their major commands, who will further subdivide the funds into an Allotment or Sub-allotment.  A Sub-allotment is the lowest formal subdivision.



(9) The Department or agency may further informally subdivide funds without creating an absolute limitation on obligational authority.  These subdivisions are referred to as operational targets or “allowances”.


(10) Depending on the level of command, Comptrollers within the Department of Defense could find themselves distributing budget authority at any of the previous mentioned subdivisions.  

  i. Transaction Lifecycle:


(1) Commitment.  A Commitment is an administrative reservation of funds.  It does not form a binding agreement between an entity and the U.S. Government.  It does, however, provide an estimate based on projected costs.


(2) Obligation. An obligation is a legally binding agreement between the U.S. Government and a vendor or contractor for supplies or services.  


(3) Expense. An expense occurs when goods or services have been received. 


(4) Liquidation. A liquidation (or disbursement) occurs when a payment for goods or services has been made.  


j. Congressional Controls:  For many years after the adoption of the Constitution, executive departments exerted little fiscal control over the monies appropriated to them.  During these years, departments commonly obligated funds in advance of appropriations, commingled funds and used funds for purposes other than those for which they were appropriated, and obligated or expended funds early in the fiscal year and then sought deficiency appropriations to continue operations.  Congress passed the Anti-deficiency Act (ADA) to curb the fiscal abuses that frequently created “coercive deficiencies” that required supplemental appropriations.  The Act is impacted by several statutes that mandate administrative and criminal sanctions for the unlawful use of appropriated funds. See 31 U.S.C. § 1341, 1342, 1350, 1351, and 1511-1519.  Congress has given its departments and agencies three elements, which govern the legal availability of funds.  The phrase, “purpose, time and amount” refers to the basic restrictions emplaced on budget authority, which is the legal authority granted by Congress to obligate public funds.  There are laws in United States Code that control the use of appropriations.  They are part of Title 31 Money and Finance. 



(1) Purpose (31 U.S.C § 1301(a))



(2) Time (31 U.S.C. § 1502(a))



(3) Amount (31 U.S.C. § 1341(a) and 31 U.S.C. § 1517)

4. Purpose.  


a. Three major fiscal limitations (statutes) Congress uses to control how agencies use funds:



(1) Purpose - 31 U.S.C. §1301


(2) Time - 31 U.S.C. §1502


(3) Amount - 31 U.S.C. §1341, 1342 & 1517

b. Purpose: The restrictions regarding purpose are described in: 



(1) 31 USC § 1301 - commonly referred to as the “purpose statute”, states that “appropriations shall be applied only to objects for which the appropriations were made except as otherwise provided by law.” 




(a) In 1809 a Brigadier General’s salary was set at $225.00 per year.  One particular general convinced the War Department to give him advances on his pay, which he promptly used for investing.  In response, Congress passed the Purpose Statute.



(2) The opinion rendered in B-226065 (1987) represents the standard in determining whether a particular requirement meets the legal restrictions regarding purpose.  A purchase is

“...permissible if it is reasonably necessary in carrying out an authorized function or will contribute materially to the effective accomplishment of that function and if it is not otherwise prohibited by law”.  This refers to the basic test that should be applied in determining applicability of an appropriation on the agency level.  This is commonly referred to as the “necessary expense” test. Where a particular expenditure is not specifically provided for in the appropriation act, it is permissible if it is necessary and incident to the proper execution of the general purpose of the appropriation.  



(3) A more recent decision rendered by the Comp. Gen. (B-286457) established what is known as the “three-part-test” to further expand on the necessary expense test. 




(a) The requirement must bear a logical relationship to the appropriation sought to be charged and must make a direct contribution to an agency function. 




(b) The requirement must not be prohibited by law or agency policy. 




(c) The requirement must not be otherwise provided for in another appropriation. 


c. Analyzing the Purpose Statute: The first place you should always look when determining the authorized purpose of an appropriation is the Appropriation Act itself.  The Department of Defense (DoD) has over 100 Appropriations.  For most Marine Corps organizations, you will receive only one appropriation to fund your daily operations.  Legislation will not be very specific for these appropriations; therefore, you will be required to look beyond the act and examine other authorizing legislation.


(1) The purpose of an appropriation can be found within the Accounting Classification Code, specifically by identifying the Appropriation Symbol along with the Budget Line Item.


(a) Appropriation Symbol identifies the purpose of the appropriation as approved and defined by Congress.


(b) Budget Line Item is the department’s means for further defining the major purpose within the given appropriation.



(2) Appropriations differ by service and by purpose.  In recent years Congress has, on an annual basis, passed thirteen (two applicable to the DoD) appropriations acts. Some of these acts provide appropriations to a single agency, while others provide appropriations to multiple agencies.  The appropriations available directly to the Marine Corps include:




(a) Operations & Maintenance, Marine Corps - used for day-to-day expenses such as training exercises, deployments, civilian salaries, equipment operating costs, consumable supplies, TDY travel, utilities, base services, and other operating expenses. 




(b) Operations & Maintenance, Marine Corps Reserve - used for day-to-day expenses such as equipment operating costs, consumable supplies, TDY costs in support of reserve training conferences, operation and maintenance of reserve training centers, and other operating expenses for the reserves.




(c) Military Personnel, Marine Corps - used for pay, allowances, individual clothing, subsistence, interest on deposits, gratuities, and permanent change of station travel 




(d) Reserve Personnel, Marine Corps – used to pay for personnel costs for the reserves.




(e) Research, Development, Test and Evaluation - Used for expenses necessary for basic and applied scientific research, development, test and evaluation, including maintenance, rehabilitation, lease, and operation of facilities and equipment.  Organizations funded with RDT&E will fund their operations and maintenance costs with the same RDT&E appropriation.




(f) Procurement, Marine Corps - construction, procurement, production, and modification of vehicles; communications and electronic equipment; other support equipment; spare parts, ordnance, and accessories for specialized equipment and training devices.




(g) Procurement of Ammunition, Navy and Marine Corps - construction, procurement, production, and modification of ammunition.                                                   




(h) Examples:





1 Operation and Maintenance, Marine Corps: For expenses, not otherwise provided for, necessary for the operation and maintenance of the Marine Corps, as authorized by law, $5,542,937,000.





2 Operation and Maintenance, Navy: For expenses, not otherwise provided for, necessary for the operation and maintenance of the Navy and the Marine Corps, as authorized by law; and not to exceed $14,804,000 can be used for emergencies and extraordinary expenses, to be expended on the approval or authority of the Secretary of the Navy, and payments may be made on his certificate of necessity for confidential military purposes, $38,120,821,000.


d. Necessary Expense.



(1) Part I, Agency Mission: The Marine Corps was born in 1775; however, the official mission was established by the National Security Act of 1947, amended in 1952.  Marines are trained, organized, and equipped for Offensive amphibious employment as a “force in readiness.” 10 USC § 5063 further identifies the Marine Corps mission and purpose to include providing combined arms forces and for service with the [Naval] fleet in the seizure or defense of advanced Naval Bases.

 


(a) Example:  If your unit wanted to purchase Hesco barriers to establish a perimeter in a forward operating base, would that constitute a logical relationship to the agency mission? _______________________________________________________

________________________________________________________________



(2) Part II, Not prohibited by law: If the requirement bears a logical relationship to the Appropriation and makes a direct contribution to the agency mission, you will need to consider if there is any legislation specifically prohibiting the purchase.  




(a) Example:  Could a Marine Corps Base pay for the installation and maintenance of water pipelines to support a military base golf course with its Operations and Maintenance Funding? _______________________________________________________

________________________________________________________________



(3) Part III, Not otherwise provided for: The final part of the Necessary Expense Rule is to see if the expenditure is otherwise provided for in another form.  Has it been budgeted for, or typically made available from another appropriation?  




(a) General vs. Specific Appropriation.  Even if the expenditure may reasonably be related to a general appropriation, it may not be made out of that appropriation if the expenditure falls directly within the scope of a more specific appropriation.  The only exception is when Congress authorizes, in law, a particular expenditure from a particular appropriation.  That authority will trump the requirement to use a more specific appropriation.  




(b) Similar Appropriations. You have already determined whether you should select a general or more specific appropriation while analyzing a requirement.  Consider what you would do if you had two very similar appropriations.  Which one would you choose?  Try to determine which one is more specific, and once you have done so, be sure to continue to use that appropriation for the same purpose in the future, or until a point in time where Congress signs into law a particular appropriation that directs that particular expenditure.  This is often referred to as “pick and stick”.  Your election to use one appropriation over the other is binding, even when the chosen appropriation is exhausted. B-306424


e. Reprogramming.  Reprogramming is the act of shifting funds from one object within an appropriation to another object within the same appropriation.  One example would be shifting funding from an operational unit’s operating forces funding to an installations base support funding.  Reprogramming thresholds will be published in the DoD FMR, Volume 3, Chapter 6.  



(1) Below Threshold Reprogramming (BTR) are actions that do not require Congressional Approval.  For O&M,MC, the current reprogramming threshold is $15M.  Reprogramming amounts are determined by the cumulative amount shifted.  For example, if you shift $5M from the Operating Forces to Base Support, but you also shift $4M from another appropriation to the Operating Forces, the total amount reprogrammed from the Operating Forces results in $1M.



(2) Anything above the BTR requires Congressional notification.


f. Transfer Authority. A movement of funds from one appropriation to another requires statutory transfer authority, which may be identified in Appropriations Acts and requires Secretary of Defense approval of necessity, which is delegated to Office of the Under Secretary of Defense (OUSD), Deputy Comptroller, Program/Budget.  Congress must also be notified.  Office of Management and Budget (OMB) has final approval authority.

g. Classify the Acquisition.  From a Purpose standpoint, DOD units make three types of acquisitions: expense items (“expenses”), investment items (“investments”), and/or construction.



(1) Expenses are the costs incurred to operate and maintain the organization, such as personal services, supplies, fuel, maintenance, repair, facilities sustainment, O&M,MC funded restoration and modernization projects, and utilities (DoD FMR, vol. 2A, ch. 1, para. 010201.D.1).  



(2) Investments are the costs that result in the acquisition of, or a modification to, end items. These costs benefit future periods and generally are of a long-term character such as real property and personal property (DoD FMR, vol. 2A, ch. 1, para. 010201.D.2).

	Is the item a
	
	
	
	
	
	

	Centrally Managed/Asset Controlled Item?
	Yes
	Is the item purchased from DWCF?
	Yes
	Is the item part of a full funding effort?
	Yes
	Classify as Investment

	
	
	
	
	
	No
	Classify as Expense

	
	
	
	No
	Classify as Investment
	 
	 

	
	No
	Is the unit cost more than $250K?
	Yes
	Classify as Investment
	 
	 

	
	
	
	No
	Classify as Expense
	 
	 





(c) Construction is the erection of a complete and useable facility, or a complete and useable improvement to an existing facility.  Once a DOD unit classifies a project as a construction project, then that construction project includes all the expense and investment items necessary to erect a complete and useable facility or a complete and useable improvement to an existing facility. 


h. Special Issues.  Expenditures related to Food, Conferences, and Gifts require special attention.     



(1) Food. Most of the rules related to the availability of appropriated funds for food are not found in statute, but rather in Comp. Gen. decisions and DoD regulations.  The basic rule is that appropriated funds are not available to pay for food for either agency employees or for agency guests/non-employees at their duty stations, unless specifically authorized by law.  




(a) “Free food… normally cannot be justified as a ‘necessary expense’ under an appropriation since such expenses are considered personal expenses that government employees are expected to bear from their own salaries,” B-249795, 72 Comp. Gen. 178 (1993)




(b) GAO has likened the expenditure of appropriated funds to furnish meals or refreshments to agency employees to the provision of entertainment and found such expenditures unallowable unless the appropriation involved are specifically provided for that purpose.  B-163764, 47 Comp. Gen. 657 (1968).




(c) Earlier decisions determined that the employee, at his/her duty station, is not entitled to per diem; however, if an agency employee is required as part of an agency training program to take meals with trainees because they are remaining at the agency overnight to achieve a training objective, even at their official duty station, appropriated funds are available for that food. B-193034 (1979).




(d) Formal Meetings and Conferences Exception. Under the Government Employees Training Act, 5 U.S.C. § 4110, the government may pay for “expenses of attendance at meetings which are concerned with the functions or activities for which the appropriation is made or which will contribute to improved conduct, supervision, or management of the functions or activities.” Meals for attendees can be considered legitimate expenses of attendance under this statute if: 1) the meals are incidental to the conference or meeting; 2) attendance of the employees at the meals is necessary for full participation in the conference or meeting; and 3) the conference or meeting includes not only the functions (speeches, lectures, or other business) taking place when the meals are served, but also includes substantial functions taking place separately from the meal-time portion of the meeting/conference.  Must include attendees from multiple agencies and/or non government organizations.




1 For purposes of this exception, a “formal” conference or meeting must have sufficient indicia of formality (including, among other things, registration, a published substantive agenda, and scheduled speakers), and must involve topical matters of interest to (and the participation of) multiple agencies and/or nongovernmental participants.

          2 This exception does not apply to purely internal government business meetings/conferences.  DoN’s official policy regarding this issue is that it will not provide light refreshments for conferences, since the time and effort involved in screening attendees who are and are not on travel does not justify providing the light refreshments.  (ALNAV 072/11 and MCO 7300.22A)  




(e) Employees may be reimbursed for conference fees even if food is included, provided the food is included at no additional or separate cost.  When hosting conferences, food cannot be included in the cost of reserving the venue unless it cannot be separated from the cost of the venue itself.




(f) Departments and agencies are authorized to provide small "samples" of ethnic foods during an ethnic or cultural awareness program, B-199387 and B-301184.  It cannot amount to a full meal or a full buffet lunch.




(g) Departments and agencies are authorized to fund the meals of civilians and military personnel while in a travel status because there is specific statutory authority to do so (5 U.S.C. § 5702).  




(h) The Comptroller General has permitted the use of appropriated funds to purchase refrigerators, microwaves, and commercial coffee makers for central kitchen, or common areas, available to all personnel.  Regardless of the availability of commercial eating facilities, food storage and/or preparation equipment did reasonably relate to the efficient performance of agency activities, and thus appropriated funds could be spent for these items, B-302993 (2004); B-276601; B-210433 (1983). 




(i) Imminent danger to human life or the destruction of federal property. The cost of providing food to agency employees whose statutory duties require extended hours is reimbursable only where “an extremely emergent situation involving danger to human life and the destruction of Federal property” exists.  “Dangerous conditions” is not enough to warrant the food purchase, B-185159.




(j) Official Representation Funds. ORF is available to purchase food for an event when extending official courtesies to distinguished visitors who are ORF-eligible.  ORF is a subset of Emergency and Extraordinary Expense, SECNAVINST 7042.7K.


g. Bottled Water.  Bottled water generally does not materially contribute to an agency’s mission accomplishment. It is therefore generally a personal expense, DOD FMR, vol. 10, ch. 12, para. 120324; DoD Directive 6230.1.  Exceptions include:



(1) The public water is unsafe for human consumption.  Agencies may use appropriated funds to buy bottled water where a building's water supply is unwholesome or non-potable, B-217871 (1992).



(2) There is an emergency failure of the water source on the installation. 



(3) There is a temporary facility with no drinking water available within a reasonable distance.  Agencies have the discretion to decide between providing water in coolers or jugs for transport or by providing bottled water at remote sites without access to potable water, B-310502 (2008). 



(4) There is no water fit for drinking purposes available without cost or at a lower cost to the government.  


h. Awards.  



(1) Agencies generally may not use their appropriated funds to purchase “mementos” or personal gifts.  Comptroller General decision B-247686 requires a direct link between the distribution of the gift or memento and the purpose of the appropriation in order to purchase the item with appropriated funds.




(a) Awards For Service Members. Congress has provided specific authority for the SECDEF to “award medals, trophies, badges, and similar devices” for excellence in accomplishments or competitions,” 10 U.S.C. § 1125.  Within DoD, services are required to develop an awards program that allows awards to be made on a one-time basis where the achievement is unique and clearly contributes to increased effectiveness, SECNAVINST 3590.4A and MCO 7042.6C: Award of Trophies and Similar Devices in Recognition of Accomplishments (1975).



(2) 5 U.S.C. § 4503 authorizes an agency to “pay a cash award to, and incur necessary expenses for the honorary recognition of, an employee…” (Civilian Employees).  10 U.S.C § 1124 authorizes DoD to pay a cash award to, and incur necessary expenses for the honorary recognition of a member of the armed forces.  Both the statute authorizing civilian awards and the statute authorizing cash awards to the military authorize the agency to incur “necessary expenses for the honorary recognition.”  Thus an agency may pay travel and miscellaneous expenses to bring recipients to the location of the award ceremony.  The acts do not, however, authorize necessary expenses incident to awards received from nonfederal entities.  MCO 7042.6C specifically prohibits cash awards for recognition of individual accomplishments.




(a) Awards for Civilian Employees. Various Congressional authorities for civilian awards can be found in Chapter 45 of Title 5 of the U.S.C., and the most often utilized authority is found in 5 U.S.C. § 4503.  See also DoD FMR, vol. 8, ch. 3, para. 0311.





1 The statute technically states that the “head of an agency may pay a cash award to, and incur necessary expense for the honorary recognition of” one of their employees. The plain reading of this statute implies that non-cash awards, such as plaques and coins, are not authorized to be given to civilian employees. The agency regulations each expressly permit noncash awards, however. Curiously, the GAO has sanctioned the giving of non-cash awards to civilian employees, B-184306 (1980).  




(c)  The Marine Corps has established an incentive program that pays a cash award for suggestions, inventions, and scientific achievements to produce improvements in operations,  MCO 1650.17F.


i. Official Representation Funds. ORF is available to purchase mementos when extending official courtesies to a distinguished visitor who is ORF-eligible.  ORF is a subset of Emergency and Extraordinary Expense.  The current threshold is $350.  MCO 1650.17f.


j. Entertainment.  Entertaining people generally does not materially contribute to an agency’s mission performance. As a result, entertainment expenses are generally considered to be a personal expense, B231627 (1989).



(1) Statutory Based Exceptions.  Agencies may use appropriated funds to pay for entertainment (including food) in furtherance of equal opportunity training programs, B-200017 (1981); B-278805 (1999).



(2) ORF, as a subset of Emergency and Extraordinary Expense, is available to provide entertainment when extending official courtesies to a distinguished visitor who is ORF-eligible. Per SECNAVINST 7042.7K, ratios are required to be met for events.  


k. Decorations. Under a “necessary expense” analysis, GAO has sanctioned the use of appropriated funds to purchase decorations so long as they are modestly priced and consistent with work-related objectives rather than for personal convenience, 

B-226011.



(1) Determined that modest expenditure on art work consistent with work related objectives and not primarily for the personal convenience or personal satisfaction of a government employee proper, B-217869.



(2) Determined that Christmas cards and holiday greetings letters were not a proper expenditure because they were for personal convenience, B-217555.


l. Business Cards.  Under a “necessary expense” analysis, the GAO has sanctioned the purchase of business cards for agency employees; purchase of business cards with appropriated funds for government employees who regularly deal with public or outside organizations is a proper “necessary expense,” B-280759.  The military departments have implemented policies that permit only recruiters and criminal investigators to purchase commercially prepared business cards. All others are permitted to use appropriated funds to purchase card stock and printer ink and then use in-house computing resources to print their own business cards.


m. Wearing Apparel.  Departments are only authorized to purchase apparel if it is necessary to accomplish the government’s objectives, if the government gets the principal benefit.  If it is not necessary or if the individual gets the principal benefit, then the purchase is not authorized.  If the two conditions are met, then ask, “Can the employee reasonably be required to furnish the apparel?”



(1) If yes, the employee provides the wearing apparel



(2) If no, the government provides the wearing apparel (and, if purchased, the government owns the item).



(3) Three scenarios for which it is likely that the Department may need to purchase wearing apparel.




(a) Item is special, there is a government benefit, and the employee is engaged in hazardous duty.




(b) Uniform, if required by law or agency regulation.




(c) Occupational safety and health.



(4) Three sections of United States Code provide stipulations for using appropriated funds for wearing apparel.




(a) 10 U.S.C § 1593 – Official civilian DoD uniforms




(b) 5 U.S.C. § 7903 - Administrative Expenses Act.  The purchase of special/unusual clothing must be for the benefit of the Government and essential to the safe and successful accomplishment of the work and not solely for the protection/comfort of employee.  Work must involve hazardous duty.




(c) 29 U.S.C § 668 – OSHA Compliance

n. Emergency and Extraordinary Expense Funds.  Emergency and extraordinary expense funds are appropriated funds that an agency has much broader discretion to use for "emergency and extraordinary expenses," as per 10 U.S.C. § 127.  Expenditures made using these funds need not satisfy the normal purpose rules, MCO 7042.12E.  For DOD, Congress provides emergency and extraordinary funds as a separate item in the applicable operation and maintenance appropriation.  Refer back to the FY12 example of O&M,N, which states “For expenses, not otherwise provided for, necessary for the operation and maintenance of the Navy and the Marine Corps, as authorized by law; and not to exceed $14,804,000 can be used for emergencies and extraordinary expenses, to be expended on the approval or authority of the Secretary of the Navy, and payments may be made on his certificate of necessity for confidential military purposes, $38,120,821,000.  



(1) If Congress does not specifically grant an agency emergency and extraordinary funds, that agency may not use other appropriations for such purposes, B-231627 (1989).



(2) Emergency and extraordinary expense funds have strict regulatory controls because of their limited availability and potential for abuse.  The uses DOD makes of these funds and the corresponding regulation(s) dealing with such usage are as follows.  




(a) Official Representation Funds. This subset of emergency and extraordinary expense funds are available to extend official courtesies to authorized guests, including dignitaries and officials of foreign governments, senior U.S. Government officials, senior officials of state and local governments, and certain other distinguished and prominent citizens.  For FY09-FY11, U.S. Marine Corps Forces Pacific (MARFORPAC) averaged $120K in ORF execution for the HQs and all of its subordinate commands.  Considering that MARORPAC’s total obligational authority (TOA) averaged $1.8B per year during that same time frame, ORF is a relatively “small pot of money.”   Although small in amount, it receives more than its fair share of scrutiny at every level, primarily because it is susceptive to fraud, waste, and abuse.  ORF is also an extension of the Commander’s influence in the Area of Operations.  The following regulations will provide you the initial steps for success; however, you are highly encouraged to consult legal counsel (fiscal lawyer).





1 DOD FMR, Vol. 10, Ch. 12, para. 120322.B





2 DOD Directive 7250.13
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(b) Criminal Investigation Activities. This subset of emergency and extraordinary expense funds are available for unusual expenditures incurred during criminal investigations or crime prevention. 



(c) Intelligence Activities. This subset of emergency and extraordinary expense funds are available for unusual expenditures incurred during intelligence investigations.

5. Time.  


(a) Time: The restrictions regarding time are described in: 



(1) 31 USC § 1501 - Obligations may only be recorded when supported by documentation of a binding agreement that is/was established during the period of availability. 



(2) 31 U.S.C. § 1502 - The balance of an appropriation is available only for payment of expenses properly incurred during the period of availability, or to complete contracts properly made during the period of availability.



(3) 31 U.S.C. § 1552 - An appropriation is generally available for obligation for a definite period of time. Agencies must obligate such limited appropriations during this period of availability, or the authority to obligate expires. 



(4) 31 U.S.C. § 1301c – All funds appropriated in an Appropriations Act are presumed to be available only for the fiscal year covered by the Act unless the appropriations act expressly provides otherwise.  The annual DOD Appropriations Act typically contains the following provision: “No part of any appropriation contained in this Act shall remain available for obligation beyond the current fiscal year, unless expressly so provided herein” (DoD Appropriations Act, 2011, Section 8003.  


b. Period of Availability.  The period of availability is the time for which appropriations are available for obligation. If funds are not obligated during their period of availability, then the funds expire and are generally unavailable for new obligations. The Congress provides appropriations with three types of periods of availability: 




(1) One year (annual) – O&M,MC, MILPERS




(2) Multi-year – RDT&E (2 years), PMC (3 years), MILCON (5 years)





(a) Other than the extended period of obligational authority, such appropriations are subject to the same principles applicable to annual appropriations.




(3) No year – Working Capital Funds.





(a) To remain available until expended.


c. Fiscal Year.  The Federal Government’s fiscal year runs from 1 October through 30 September.  Prior to 1842, all accounting was based on a calendar year.  Then, from 1842 to 1976, the fiscal year ran from 1 July to the following 30 June.  Finally, in 1974, Congress mandated the fiscal year run from 1 October to the following 30 September beginning in 1977, 31 U.S.C § 1102.


d. Status of Appropriations.  After the period of availability ends (in accordance with the appropriation passed by Congress and signed into law by the President), no new obligations may be created.  There are three statuses of appropriations with respect to time: Unexpired (Current), Expired, Closed.



(1) Commitment. A commitment is an administrative reservation of funds.  It sets aside funding for future obligations and gives a Commander an idea of where he stands if all obligations cam through; contracts executed and procurements made.     



(2) Obligation. A definite act that creates a legal liability on the part of the government for the payment of goods and services ordered or received, or a legal duty on the part of the United States that could mature into a legal liability by virtue of actions on the part of the other party beyond the control of the United States.  Payment may be made immediately or in the future.  An agency incurs an obligation, for example, when it places an order, signs a contract, awards a grant, purchases a service, or takes other actions that require the government to make payments to the public or from one government account to another.



(3) Unexpired (Current). Funds are active and currently available for obligation.  This period depends on the life of the particular appropriation.  For example, RDT&E remains unexpired for two years while the appropriation is still available to incur new obligations.



(4) Expired.  An appropriation enters an expired state when the funding is no longer available to incur new obligations; however, adjustments and disbursements may be made.  The expired phase lasts for five years, regardless of the period of availability for the particular appropriation.




(a)  Unrecorded Obligation. An unrecorded obligation is an obligation incurred legitimately during the period of available, but it was not correctly recorded in the Component’s records (SABRS) prior to the expiration of that fiscal year’s budget authority.





1  Correcting an unrecorded obligation is considered an “adjustment” rather than a “new obligation,” per DoD FMR Vol. 3, Ch. 10, Para. 100102.F.  



(5) Closed (Canceled).  An appropriation enters the closed state after it has been expired for five years.  At this time no new obligations can occur and no adjustments can be made.  Agencies deposit collections authorized or required to be credited to an account in the Treasury as miscellaneous receipts.  After an account is closed, agencies may charge obligations (and adjustments to obligations) formerly chargeable to the closed account and not otherwise chargeable to another current agency appropriation to any current agency account available for the same general purpose, 31 U.S.C. § 1553(b).  

Charges may not exceed the lesser of:




(a) The unexpended balance of the canceled appropriation (the unexpended balance is the sum of the unobligated balance plus the unpaid obligations of an appropriation at the time of cancellation, adjusted for obligations and payments which are incurred or made subsequent to cancellation, and which would otherwise have been properly charged to the appropriation except for the cancellation of the appropriation; or




(b) The unobligated expired balance of the original appropriation available for the same purpose; or




(c) One percent (1%) of the current appropriation available for the same purpose, 31 U.S.C. § 1553(b)(2); DOD FMR, Vol. 3, Ch. 10, para. 100201.F.


e. Bona Fide Needs Rule.  In order to incur an obligation, documentation of a binding agreement must be established during the period of availability, or when the funds are unexpired, 31 U.S.C. § 1502 and 31 U.S.C § 1552 and DoD FMR, Vol. 3, Ch. 10, para. 100201.E.



(1) Essentially, the bona fide needs rule is a timing rule. It looks to see if the timing of the obligation and the current agency need are both within the fund’s period of availability. The term "bona fide needs" has meaning only in the context of a fiscal law analysis.  A bona fide needs analysis is separate and distinct from an analysis of contract specifications and whether they are a legitimate expression of the government's minimum requirements. 



(2) History: “The bona fide need rule initially appeared in 1789.  From what can be gleaned from the sparse legislative history, the intent of Congress was to instill a sense of fiscal responsibility in the newly formed United States departments and agencies. The Congress wanted the balance of appropriations not needed for a particular year’s operations to be returned to the Treasury so that it could be re-appropriated the following year in accordance with the Congress’s current priorities. Of even more importance to the Congress today, a limited period of availability means that after that period has expired an agency has to return to the Congress to justify continuing the program or discuss how much is needed to carry on the program at the same or a different level.” Hon. Beverly Byron, B-235678 (1990).



(3) “DoD Components shall determine that the goods, supplies, or services required under contracts entered into, or orders placed obligating an annual or multiple-year appropriation, are intended to meet a bona fide need of the period for which funds were appropriated.  Such determinations shall consider estimated current consumption, the requirements that may be foreseen for future years based upon the procurement lead time, authorized stock levels, and authorized mobilization reserves.”  The basic principle is that payment is chargeable to the fiscal year in which the obligation is incurred as long as the need arose, or continued to exist in, that year.  “If, however, a provision of law makes such appropriations available for payments under contracts for specified services for periods beyond the period for which the appropriation otherwise is available, the contract for such services extending into the ensuing period (e.g., fiscal year) may be charged to the appropriation current at the time that the contract is signed.” DoD FMR, Vol. 3, Ch. 8, para. 080303.  Obligate funds for each contracting option period only after the funds become available.



(4) Bona Fide Needs Methodology.  Analysis required close examination of the facts.




(a) Classify the acquisition by what is being acquired (e.g. supply, service, construction).  




(b) Identify the Rule (Severable vs. Non-Severable, Future Years vs. Continuing Needs)  




(c) Identify applicable exceptions (Lead-time, Stock-level, Training).



(5) Bona Fide Needs Rule Considerations.  




(a) Government agencies may not obligate funds prior to signature of the appropriations act and receipt of the funds from the Office of Management and Budget through higher headquarters.




(b) Agencies must avoid situations that require "coercive deficiency" appropriations, B-198206 (1980). A coercive deficiency is an instance in which an agency legally or morally commits the United States to make good on a promise without an appropriation to do so. This act then “coerces” Congress into appropriating funds to cover the commitment.




(c) The government must intend that the contractor start work promptly and perform in accordance with the contract terms.


f. Severable vs. Non-Severable Services. 



(1) Severable. Where a contract calls for routine, repetitious services, it has been termed “severable” because the services provided can be separated for performance in separate fiscal years.  These types of contracts are generally viewed as chargeable to the appropriation current at the time the services are rendered.  For example, a custodial contract where the janitors clean a building each night is routine and repetitious; therefore, it should be funded accordingly, B-241415 (1992).  




(a) Exception. The Department of Defense has authority to enter into a 12-month severable service contract, beginning in one fiscal year and extending into the next, and fully fund that contract with the appropriation available at the time the contract was entered into, 10 U.S.C. Section 2410a.  This exception applies only to the procurement of severable services and the lease of real or personal property, including the maintenance of such property when contracted for as part of the lease agreement. (See Federal Acquisition Streamlining Act of 1994).  This statutory exception is meant to give flexibility to annual funds so that all contracts do not have to end on 30 September. The exception only applies to annual year funds. It does not prohibit agencies with access to multiple year funds from entering into severable service contracts that exceed one year. However, it cannot be used to extend the period of availability of an expiring multiple year appropriation, B-317636 (2009).



(2) Non-severable. Situations arise in one fiscal year for certain services that, by their nature, cannot be separated for performance in separate fiscal years; referred to as “non-severable.”  These services must be funded in its entirety in order to achieve a final result.  The contract is chargeable to the fiscal year in which it was made, notwithstanding that performance may have crossed fiscal years, B-240264 (1994) and B-317139 (2009).  


g. Lead Time and Stock Exceptions.  When the government orders supplies in one fiscal year and delivery occurs in the subsequent fiscal year, it must be determined whether the contract meets the bona fide need of the fiscal year in which it was made.  Generally, an agency may not obligate funds in one fiscal year when there is no requirement for the supplies until the following fiscal year.  Where supplies cannot be delivered in the same fiscal year in which they are needed and contracted for, delivery in a subsequent fiscal year does not violate the bona fide needs rule if certain conditions exist:



(1) Time between contract execution and recording the obligation and delivery is not excessive.



(2) Supplies are not standard commercial items readily available elsewhere.



(3) If the government directs the contractor to withhold delivery until after the next FY, there is not a bona fide need for the item until next FY, DoD FMR Vol. 3, Ch 8, para. 080303B.  



(4) Can order up to normal inventory quantities.



(5) Lead time.  There are two variants that must be considered; delivery time and production lead-time.  If your organization has a requirement to purchase an item for a project with a required completion date of 10 November and the lead time for acquiring or for the contractor to produce that “non-commercial readily available” item is 45 days, it is reasonable for you to record an obligation in the prior fiscal year.  If the lead time is under 40 days, no justification exists for using prior year funds.  



(6) Stock-level.  If your organization reaches a reordering point for repair parts in the month of September, you may reasonable obligate current year funds to restock the shelves even if the items won’t be used until the subsequent fiscal year.  The stock-level must be reasonable, typically consumed within 12 months. Fiscal year-end stockpiling of supplies in excess of normal usage requirements is prohibited since it violates the bona fide need rule.  


h. Training Exception.  Contracts for single training courses are considered similar to non-severable service contracts. In general, the training represents a single undertaking where the government receives the benefit of the training only when the employee has completed the training in full. Training contracts may be obligated in full with fiscal year money current at the time performance begins even though the course extends into the next fiscal year, B-257977 (1995), B-238940 (1991), and B-233243 (1989).



(1) Training courses commencing on or after 1 October may constitute a bona fide need of the prior year if:




(a) The agency has an immediate need for the training in the prior year.




(b) Scheduling is beyond the agency’s control, and




(c) The time between award of the contract and performance is not excessive.  

     (2) Some multiple course training may be considered a severable service.  For example, an advanced degree from an accredited university. In that situation, the government employee receives the benefit of the training after each single course is completed, B-257977 (1995).


i. Travel. 

     1. Permanent Change of Station (PCS) travel and relocation costs associated with the transfer of a civilian employee for the benefit of the government are bona fide needs of the fiscal year in which the relocation orders are issued.

     2. Temporary Duty Travel (TDY) is a bona fide need of the year in which the travel actually occurs.  


j. Construction Contracts.  Contracts for construction are considered as similar to non-severable service contracts. Construction contracts may constitute a bona fide need of the fiscal year in which the contract is awarded even though performance is not completed until the following fiscal year. However, the need to enter into the contract must exist during the funds’ period of availability. The contracting agency must intend for the contractor to begin work without delay.  In analyzing bona fide needs for construction contracts, the agency should consider the following factors:



(1) Normal weather conditions.  A project that cannot reasonably be expected to commence on-site performance before the onset of winter weather is not the bona fide need of the prior fiscal year.



(2) The required delivery date.



(3) The date the government intends to make facilities, sites, or tools available to the contractor for construction work.



(4) The degree of actual control the government has over when the contractor may begin work.  For example, suppose a barracks will not be available for renovation until 27 December 2012 because a MEU is deploying on 20 December and cannot be disrupted between 1 October and 20 December.  If the normal lead-time for starting a renovation project of this type is 15 days, then the renovation is a bona fide need of FY13.


k. Maintenance and Repair Projects.  Agencies may obligate current year appropriations for maintenance and repair projects even though contractor performance may not begin until the next fiscal year. The contract shall satisfy a bona fide need of the current year. DoD FMR, Vol. 3, Ch. 8, para. 80303.D.  In addition, contracts awarded near the end of the fiscal year shall contain a specific requirement that work begin before January 1 of the following calendar year. Guidelines for the administrative contracting officer to use in determining the commencement of work are as follows: 



(1) Physical Onsite Evidence. A visual inspection of the work site discloses significant work has been accomplished, or contractor employees actually are engaged in work performance. (No further verification is necessary.) 



(2) Documentary Evidence. If physical onsite evidence of performance does not exist, and to prevent unwarranted default proceedings, the contractor may be requested to produce documentary evidence that cost has been incurred or material has been ordered to allow performance of the contract.


l. Revolving Funds.  As a general rule, revolving funds are “no-year” funds that do not depend on annual appropriations.  The GAO has ruled that the Bona Fide Needs Rule does not apply to funds placed by an agency into a revolving fund and an agency may not "bank,” or “park,” funds based on future needs, B-288142.


m. Interagency Acquisitions.  Buying goods and services from other agencies is tricky and complicated.  The law provides broad authority but agencies have tightened restrictions because of past abuses.  Two avenues: Economy Act orders and Project orders.



(1) The Economy Act (31 U.S.C. § 1535) provides general authority for one agency (requesting agency) to transfer funds to another agency (servicing agency) to enter into a contract under certain conditions.  The DOD FMR provides that the bona fide need determination be made by the requesting activity and not by the servicing activity.  A servicing activity should, however, refuse to accept an Economy Act order if it is obvious that the order does not serve a need existing in the fiscal year for which the appropriation is available, DOD FMR, Vol. 11A, Ch. 3, para. 030403.  



(a) USMC regulations imposed by DC, I&L make this very difficult, time-consuming and unpleasant.  The DoD FMR cites “previous instances of abuse of Economy Act orders” as the basis for strict limitation having been imposed.  Specifically, these new regulations seek to prevent agencies from circumventing “conditions and limitations imposed on the use of funds, including extending the period of availability”.



(b) Inter-agency orders for goods and services within DoD 

and between DoD and other Executive Agencies are typically ordered by executing a contract.  To accomplish the purchase, funds must be available for the purchase.  The ordering agency must reimburse the performing agency for the cost. The agency head decides that the order is in the best interest of the US Government; the agency to fill the order is able to directly provide goods or services or enter into contract for them; the agency head decides that the goods or services cannot be provided as conveniently or inexpensively through a contract with a commercial vendor. 




(c) The agency placing the order must transfer budget authority for the agency filling the order to make payment(s).  Title 31 compels OMB to submit a comprehensive report on interagency acquisitions as a way to prevent abuse of this authority.  Within DoD, an Economy Act Order is typically executed via a DD Form 448, Military Interdepartmental Purchase Request (MIPR).  The DoD FMR mandates a Determination and Findings (D&F) to ensure compliance with the terms set forth in 31 USC 1535. 




(d) The head of the activity (unit) placing the order must determine that the order is in the best interest of the US Government.  The head of the activity (unit) filling the order must determine that the order is within the capabilities of the agency without jeopardizing assigned missions.  A DD Form 1144 (Support Agreement) will be used to denote these determinations.  

The DoD FMR does not require any additional written determinations or justifications beyond the DD Form 1144.



(2) Project orders, DoD FMR Vol 11A, Ch. 2, are defined as a “specific, definite and certain order” or contractual agreement between DoD entities for work or material (goods or services) pertaining to an “approved project” (approved by officials with legal authority).  Budget authority must be transferred via a reimbursable, not a direct cite.  Project orders require that the DoD entity filling the order will perform in accordance with the order for at least 51% of the total value of the order.




(a) 41 U.S.C. § 23 states that “[a]ll orders or contracts for work or material or for the manufacture of material pertaining to approved projects heretofore or hereafter placed with Government-owned establishments shall be considered as obligations in the same manner as provided for similar orders or contracts placed with commercial manufacturers or private contractors, and the appropriations shall remain available for the payment of the obligations so created as in the case of contracts or orders with commercial manufacturers or private contractors.”  DoD Instruction 4000.19 provides further amplifying guidance.



(b) Budget authority must be transferred via a reimbursable to perform under a Project Order and may not be transferred via direct cite.  DoD entities issuing a Project Order must provide the receiving DoD entity adequate time to conduct planning in advance to prepare detailed cost estimates. 




(c) Project Orders require that the DoD entity filling the order will perform in accordance with the order for at least 51% of the total value of the order.  If the DoD entity filling the order cannot perform 51% of the work required the order may be placed under the terms of the Economy Act and a contract with a commercial vendor may be pursued.




(d) Consult area counsel

The Economy Act (EA), 31 U.S.C. § 1535 provides authority for one agency to transfer funds to another agency to enter into contract. 

· Requesting Agency

· Servicing Agency

· BFN determination made by requesting activity




- Servicing Agency should refuse non-compliant orders

· DoD FMR, Vol. 11A, Ch. 3, Para. 030403




(e) If the servicing agency does not award the contract before the end of the fiscal year, the funds expire as provided by 31 U.S.C. § 1535(d) and the funds must be deobligated and returned to the requesting agency, B-301561 (2004) and B-282601 (1999).




(f) Examples of DoD entities that may perform under a Project Order include: 





1 equipment overhaul or maintenance shops





2 software design activities; 





3 research and development laboratories; 





4 engineering and construction activities

     
(g) More information on Economy Act Orders can be found on local Contracting websites.

http://www.lejeune.usmc.mil/contracting/Interagencytransferfunds.html


n. Obligational Consequences of Contracts.



(1) Firm-Fixed Price.  In a fixed price contract, the price is predetermined and the Contractor will bear any risk of increased costs.  Fixed Price contracts must be obligated in full at the time of the contract award, B-255831 & Red Book 7-23.



(2) Fixed-Price Incentive Contract. In a fixed-price incentive contract, the target costs are stated in the contract.  A performance based incentive provision is included.  Record the target costs as the initial obligation.  Final obligations are chargeable to the original appropriation; B-255831, B-133170, Red Book 7-24.



(3) Cost Reimbursement (Cost-Plus-Fixed-Fee).  In a cost Reimbursement Contract, the Government is responsible for paying the contractor’s cost of performance (plus a “fee”).  The Government bears all risk of increased costs to the extent prescribed in the contract.  Record the known minimum at the time of the contract award.  Final obligations are chargeable to the original appropriation, B-317139.



(4) Indefinite-delivery, Indefinite Quantity Contract (IDIQ).  The government is required to order and the contractor is required to furnish a stated minimum quantity of supplies or services.  The government may place orders to meet its needs at any time during a fixed period.  Record an obligation for the minimum contract amount.  Additional amounts are obligated as task or delivery orders are placed against the original contract.  Current year funds are used for placing additional orders; B-318046, B-308969, B-302358, Red Book 7-20—21.



(5) Requirements Contract. A requirements contract provides for filling all actual purchase requirements of designated activities for supplies or services during a specified contract period, with deliveries or performance to be scheduled by placing orders with the contractor. The government does not incur an obligation until an order for goods or services is placed against the requirements contract.  As orders are placed, obligate amounts of order; B-318046, B-302358, B-256312, Red Book 7-19—20. 


o. Blanket Purchase Agreements.  BPAs are not “contracts.”  They simply help facilitate the Simplified Acquisitions Process.  Record the obligation at the time of the “call”, not at the time of the BPA being established.



(1) Example:  Mowing Right Along, a contractor, has entered into a contract with Base X to mow all the grass on the base.  When Mowing initially entered into the contract gasoline cost $2.50 a gallon.  At that price, Mowing was set to make a very nice profit on the contract.  Unfortunately, three months after Mowing began performance on the contract the price of gasoline shot up to $5.00 a gallon.  As a result, Mowing was looking at losing money on the contract and asked the Contracting Officer to renegotiate the contract to account for the new cost of gasoline; the contracting officer refused because of the type of contract that Mowing had signed.  What type of contract did mowing sign? _________________________________________________

______________________________________________________________


p. Use of Expired Funds: Exceptions to obligating funds after period of availability.  There are five important exceptions to the general prohibition on obligating funds after the period of availability. (1) Contract Modifications; (2) Bid Protests; (3) Terminations for Default (T4D); (4) Terminations for Convenience (T4C); and (5) unauthorized commitment ratifications.



(1) Contract Modifications Affecting Price.  Contract performance often extends over several fiscal years, and modifications to the contract occur for a variety of reasons. If a contract modification results in an increase in contract price, and the modification occurs after the original funds’ period of availability has expired, then proper funding of the modification is subject to the bona fide needs rule.  Certain adjustments for contract modification can be made to expired funds if the rules below are met prior to the expired funds closing:




(a) When a contract modification does not represent a new requirement or liability, but instead only modifies the amount of the government’s pre-existing liability, then such a price adjustment is a bona fide need of the same year in which funds were obligated for the original contract.





1 To determine if an adjustment is modifying a pre-existing liability, one must ask if “the government’s liability arises and is enforceable under a provision in the original contract.” If yes, then the adjustment is attributable to an “antecedent liability” and original funds are available for obligation for the modification. GAO Redbook, Appropriations Law – Volume I, Page 5-35.





2
Provisions in the contract that may result in such “antecedent liability” include most clauses granting equitable adjustments to the contract price. Thus if modifications are within the scope of the changes clause, within the scope of a government property clause or within the scope of a negotiated overhead rates clause, then the change is essentially “within the contract’s statement of work” and it is considered a bona fide need of the same year in which funds were obligated for the original contract. GAO Redbook, Appropriations Law, Vol. I, page 5-34; B-195732 (1980); B-198574 (1981).  GAO, courts and boards look to the materiality of the change to see to what extent the product or service, as changed, differs from the requirements of the original contract. They may examine (1) changes to the function/type of work, (2) changes in quantity; (3) the number and cost of changes; and (4) changes to the time of performance.





3 Limitations. For an expired, fixed appropriations account, obligations for contract changes to a program, project, or activity, may not exceed $4 million in one FY without the approval of the head of the agency. 31 U.S.C. § 1553(c)(1). Within DoD, the action is submitted to the USD(C)

for approval, DOD FMR, Vol. 3, Ch. 10, paras. 100204 and 100206.E. For an expired, fixed appropriations account, obligations for contract changes to a program, project, or activity, may not exceed $25 million in one FY without notice to Congress and a 30 days waiting period.




(b) Increases to Quantity.  In general, increases to the quantity of items to be delivered on a contract are viewed as outside the scope of most changes clauses. Thus, a modification to increase quantity will amount to a new obligation chargeable to funds current at the time the modification is made, B-207433 (1983); B-257617 (1995).



(2) Bid Protests. Funds available for obligation on a contract at the time a protest is filed shall remain available for obligation for 100 calendar days after the date on which the final ruling is made on the protest, 31 U.S.C. § 1558.



(3) Terminations for Default (T4D).




(a) Replacement Contract: A new contract the agency enters into to satisfy a continuing bona fide need for a good or service covered by the original contract that was terminated. 55 Comp. Gen. 1351, 1353 (1976).




(b) If a contract or order is terminated for default, and the bona fide need still exists, then the originally-obligated funds remain available for obligation for a re-procurement, even if they otherwise would have expired. The agency must award the re-procurement contract on the same basis. The contract must be substantially similar in scope and size as the original contract and awarded without delay, DOD FMR, Vol. 3, paragraphs 080303.E and 100206; B-198074 (1981); B-210160 (1983); B-185405 (1976).  




(c) If additional funds are required for the replacement contract, and the funds have otherwise expired, then under certain circumstances, the original year's funds may be used to fund the additional cost.  If funds are unavailable, then current funds may be used.  See DoD FMR, Vol. 3, Ch. 10, para. 100206.




(d) As a remedy for the government, the agency may retain all re-procurement or completion costs, liquidated damages and performance bond money from the contractor as “refunds” to be applied to the replacement contract’s specific appropriation in order to make the appropriation “whole,” B-220210 (1986).



(4) Terminations for Convenience of the Government (T4C).  A termination for the convenience of the government generally extinguishes the availability of prior year funds remaining on the contract. In most instances, such funds are not available to fund a replacement contract in a subsequent year.




(a) Exceptions.  Pursuant to a court order or to a determination by the GAO or other competent authority that the award was proper, a replacement contract using original year’s funding.  Also, an agency-level protest where the contracting officer made factual findings that the original award was clearly erroneous.  If the original award was improper and the contract is terminated for convenience, either by the contracting officer (KO) or by judicial order, then the funds originally obligated remain available in a subsequent fiscal year to fund a replacement contract, subject to the following conditions:





1 The original award was made in good faith;





2 The agency has a continuing bona fide need for the goods or services;





3 The replacement contract is of the same size and scope as the original contract;





4 The KO executes the replacement contract without undue delay after the original contract is terminated for convenience. 


q. Ratifications. Ratifications occur when a contracting officer has to validate an unauthorized commitment.  Record the obligation once the ratification is complete. If available use FY funds when commitment occurred. Commit the funds when the ratification package is sent to contracting. 


r. Full Funding Policy.  It is the policy of the Department of Defense to fully fund procurements of military useable end items or construction projects in the fiscal year in which the item is procured, DOD FMR, vol. 2A, ch. 1, para. 010202.A. The full funding policy is intended to prevent the use of incremental funding, under which the cost of a weapon system is divided into two or more annual portions or increments. Thus, full funding provides disciplined approach for program managers to execute their programs within costs and available funding.  The full funding policy is not statutory, and does not necessarily violate the Anti-deficiency Act, B-184830 (1976).


s. Incremental Funding of Major End-items.  An exception to the full funding policy is Advanced Procurement for long lead-time items, which allows acquisition of components, material, parts and effort in an earlier fiscal year than the year the government acquires the related end item.  These items must have a significantly longer lead-time and relatively smaller cost than the other items.  


t. Multi-year Contracts.  Multi-year contracts is a generic term describing the process under which the government may contract for the purchase of supplies or services for more than one year, but not more than five program years. Such contracts may provide that performance during the subsequent years of the contract is contingent upon the appropriation of funds, and generally provide for a cancellation of payments to be made to the contractor from appropriations originally available for the contract if such appropriations are not made.  


u. Option Years.  Ensures continuity of a contractual relationship for services from fiscal year to fiscal year.  The contract continues to exist, but performance must be subject to the availability of funds.  Option years cannot be exercised automatically and must be determined to be the most advantageous means for filling the requirement. Funds must be available for the current year in which the option year is being executed.  

6. Amount.  


a. Amount: The Anti-Deficiency Act (ADA).  In the current form, the ADA states that an “officer or employee of the U.S. government” may not:



(1) “Make or authorize an expenditure or obligation exceeding an amount available in an appropriation,” unless authorized by law (emphasis added). See 31 U.S.C. § 1341(a)(1)(A); 



(2) “Involve” the government “in any contract or other obligation for the payment of money before an appropriation is made,” unless authorized by law (emphasis added). See 31 U.S.C. § 1341(a)(1)(B); B-225039 (1987)



(3) “Make or authorize an expenditure or obligation exceeding an (1) apportionment or (2) the amount permitted by regulations prescribed under section 1514(a) of this title” [i.e., a formal subdivision] (emphasis added). See 31 U.S.C. § 1517(a); or 



(4) “Accept voluntary services [for the United States] or employ personal services. . .except for emergencies involving the safety of human life or the protection of property,” or unless authorized by law (emphasis added). See 31 U.S.C. § 1342.


b. The ADA imposes prohibitions (or fiscal controls) at three levels: 



(1) at the appropriations level; derived from 31 U.S.C. § 1341(a)(1)(A) and (B)



(2) at the apportionment level; derived from 31 U.S.C. § 1517(a)



(3) at the formal subdivision level; derived from 31 U.S.C. § 1517(a)


c. Thus, if an officer or employee of the United States violates the prohibitions (or fiscal controls) at any of these three levels, he/she thereby violates the ADA.  Violation of other laws may lead to a violation of the Anti Deficiency Act. 


d. Violation of the Purpose Statue.  31 USC § 1301 - Obligating funds for a purpose not provided in law (purpose code).  This will often trigger a violation of the ADA because spending exceeds the authorized amount in that particular appropriation, which is zero, or because a correction to use the proper appropriation will raise obligations in excess of the authorized amount. Common “Purpose Statute” violations are:



(1) O&M,MC - There is a limitation of $750,000 on the use of O&M funds for construction.  This is a “per project” limit, 10 U.S.C. § 2805(c). Exceeding this threshold may be a reportable ADA violation, B-213137 (1984) (holding that where purpose violations are correctable, ADA violations are avoidable); DOD FMR, vol. 14, ch. 2, para. 020404.4A.1 (stating an ADA violation may occur if this limitation is exceeded).



(2) O&M,MC – Available for purchase of investment items costing not more than $250,000. Use of O&M,MC in excess of this threshold is a “Purpose” violation and may trigger an ADA violation, DOD FMR, vol. 14, ch. 2, para. 020404.4A.2. 


e. Whenever an agency obligates and/or expends improper funds (i.e. the wrong appropriation or the wrong fiscal year), the agency must de-obligate the improper funds and obligate the proper funds. This is called a “funding correction” and must be accomplished whether or not the original obligation results in an ADA violation.


f. “Correcting” a Purpose Statute violation. Despite violating the Purpose Statute, officials can avoid an ADA violation if BOTH of the following conditions are met:



(1) Proper funds (the proper appropriation, the proper year, the proper amount) were available at the time of the erroneous obligation; AND 



(2) Proper funds were available (the proper appropriation, the proper year, the proper amount) at the time of correction for the agency to correct the erroneous obligation.




(a) 31 USC § 1502 - Obligations must be made during the period of availability (time code).  This might cause a violation because upon correcting the error, the proper fiscal year might not have funds available, causing that fiscal year to exceed its authorized amount.  


g. “In Advance of” and Appropriation Exception. The statute must specifically authorize entering into a contract in excess of or in advance of an appropriation, B-187278 (1977).



(1) The Feed and Forage Act (41 U.S.C. § 11) permits the DOD to contract in excess of an appropriation for clothing, subsistence, forage, fuel, quarters, transportation, or medical and hospital supplies but cannot exceed the needs for the current fiscal year (FY).  In DOD, this authority is limited by regulation to “emergency circumstances... [where] action cannot be delayed long enough to obtain sufficient funds.  The authority conferred by the Feed and Forage Act is “contract” authority, and does not authorize disbursements.


h. Lump Sum Appropriations. In general, a lump sum appropriation is an appropriation which gives us one large pot of money to be used for many specific purposes.  The amount of a lump-sum appropriation is derived through the budget and appropriation process.  If the budget request was for a lesser amount than the amount appropriated, the entire amount appropriated is the amount available for the purpose.  “The Department proposes and Congress disposes.”


i. Earmarks. Congress can restrict an agency’s spending flexibility through the use of a line-item appropriation or via earmarks.  When an amount is earmarked, it means it has been set aside for a particular purpose by Congress.  For an earmark to have binding effect, it must appear in the Appropriations Act language itself.  



(1) Not to Exceed (Ceiling). Imposes a maximum available to be spent on a specified purpose.  The agency may not use other funds from the remainder of the lump sum appropriation for that purpose.  If the particular purpose can be accomplished for less than the not to exceed maximum, the agency is not required to spend the entire amount on the object specified and the agency may apply the unobligated balance still available for obligation to other proper purposes of the general lump sum appropriation.  



(2) Not Less Than (Floor). Congress has established a minimum amount for a particular purpose.  No portion of that earmarked minimum may be obligated to any other purpose of the general appropriation. 



(3) Shall Be Available.  This phrase is frequently ambiguous and, therefore, means whatever the agency can persuade Congress or GAO that it means.  It simply authorizes a purpose not otherwise encompassed within the general lump-sum appropriation without tying a dollar amount to it.




(a)  An example of this is ORF, where the language typically states “can be used for.”


j. Apportionment.  An “apportionment” is a distribution by the OMB of amounts available in an appropriation into amounts available for specified time periods, activities, projects, or programs. The OMB apportions funds to federal agencies based upon the agency’s request on SF 132 (Apportionment and Reapportionment Schedule). With regard to DoD, the OMB generally apportions funds on a quarterly (four times per year) basis.


k. Administrative Subdivision.  An administrative subdivision establishes administrative controls that (1) restrict obligations or expenditures to the amount of apportionments; and (2) enable the agency to fix responsibility for exceeding an apportionment, DoD Directive 7000.14-R.  A formal administrative subdivision (Allocations, Allotment, and Sub-Allotment) is the lowest level for which 31 U.S.C Section 1517 applies.  Informal subdivisions (Allowances, Targets) do no create formal subdivisions and are simply administrative controls.  “Any military member or DoD employee who violates any provision or limitation imposed by any law may violate the ADA and shall be subject to discipline and/or criminal penalties”.  DoD FMR, Vol 14, Ch. 2


l. Augmentation.  Augmentation is a legal concept developed by GAO in decisional law, but it has a statutory basis.  An agency may not augment its appropriations from outside sources without specific statutory authority.  This rule prevents the Executive Branch from undercutting the Congressional Power of the Purse by exceeding the amount Congress has appropriated to the agency for a particular purpose.  



(1) Using the wrong appropriation to fund a purpose is an improper augmentation of the right appropriation; B-195347 (1982).  Using the wrong appropriation can relate to both the wrong time and wrong purpose.



(2) 31 USC § 3302 - Any funds received for the government from any source must be deposited into the miscellaneous receipts account of the US Treasury (misc receipts).  This could lead to a violation of the ADA if deposits are not made and are instead used to meet operational requirements, thereby augmenting an appropriation and causing obligations to exceed the amount authorized.



(3) An improper augmentation occurs when all of the following conditions are met:




(a)  The Agency retains fund from an outside source, and




(b)  The Agency credits the retained funds to its own appropriation, and




(c)  It should have deposited them into the Treasury.



(4) Miscellaneous Receipts Rule. 31 U.S.C § 3302 provides “an official or agent of the Government receiving money for the Government from any source shall deposit the money in the Treasury as soon as practicable without deduction for any charge or claim.”  Where an agency retains moneys and credits them to its own appropriation, when it should have deposited those funds in the General Fund of the Treasury, an improper augmentation of the agency’s appropriation has occurred.  Congress has provided certain exceptions that allow an agency to keep the money it receives. 



(a) The Economy Act authorizes interagency orders as it provides for a more expeditious and economical way of doing business, 31 U.S.C. § 1535.  Refer to local Contracting offices for more information on the Determination and Findings Process, as well as Economy Act regulations.  http://www.lejeune.usmc.mil/ contracting/Interagencytransferfunds.html 




(b) The Foreign Assistance Act of 1961 (Section 632) permits the transfer of State Department funds to other agencies, including DoD, to carry out the purposes of the Foreign Assistance Act. 




(c) Revolving funds are management tools that provide working capital for the operation of certain activities.  The receiving activity must reimburse the funds for the cost of goods or services when provided. 




(d) Receipts that qualify as “Repayments” to an appropriation may be retained by an agency and credited to agency appropriations.  Repayments can be classified as either (1) reimbursements or (2) refunds and are credited to the appropriation that was initially charged with the related expenditure, whether current or expired.  





1 Reimbursements.  Amounts received as consideration for supplies or services furnished by the agency; Repayments for goods or services that the agency is authorized by law to furnish to others.





2 Refunds are amounts received which relate to prior payment or disbursement, which was erroneous or must otherwise be adjusted to make that prior payment/disbursement correct; i.e. overpayments on travel advances, unliquidated progress payments, etc.  Warranty clause refunds are considered adjustments in contract price and are credited to the appropriation originally charged on the contract at award.




(e) Proceeds received under a price redetermination clause may be credited to the appropriation originally charged on the contract.  However, if the refund is entirely voluntary on the part of the contractor, the money must be deposited with miscellaneous receipts of the Treasury.


m. Voluntary Services. “An officer or employee of the United States Government or the District of Columbia government may not accept voluntary services for either government or employ personal services exceeding that authorized by law, except for emergencies involving the safety of human life or the protection of property,” 31 U.S.C § 1342; B-223857 (1987). The Department of Justice has drawn a distinction between “voluntary services” and gratuitous services.”  Voluntary services refer to those services performed by a private person voluntarily and without a prior contract or obligation.  Gratuitous services are permissible if they are rendered in an official capacity under regular appointment to an office, which is otherwise permitted by law to be non-salaried.


n. Voluntary Creditor.  A voluntary creditor is one who uses personal funds to pay what is perceived to be a government obligation.  Generally, an agency may not reimburse a voluntary creditor.  Specific procedures and mechanisms exist to ensure that the government satisfies its valid obligations. Permitting a volunteer to intervene in this process interferes with the government’s interest in ensuring its procedures are followed, B-215145 (1985). Claims are recoverable if:



(1) The underlying expenditure is authorized;



(2) The claimant shows a public necessity;



(3) The agency could have ratified the transaction if the voluntary creditor had not made the payment.


o. Contracts Conditioned Upon the Availability of Funds. Agencies may award certain types of contracts (i.e. contracts for “operations and maintenance and continuing services”) prior to an appropriation becoming available if the solicitation and contract include the “subject to the availability of funds” clause, FAR 52.232-18.  The government may not accept supplies or services under these contracts (containing the “subject to the availability of funds”) until the contracting officer has given written notice to the contractor that funds are available.


p. Continuing Resolution Authority (CRA).  A CRA is a legally binding “stop-gap measure” used by Congress to prevent an actual funding gap while they continue to resolve issues in the draft Appropriations Act.  CRAs are temporary appropriations made available until a regular appropriation is passed.  Most CRAs permit the Department or Agency to operate at levels consistent with the previous fiscal year’s Appropriations Act; however, the length of the CRA and its language will have an effect on how much an organization can legally obligate.  For example, in FY12, the CRA read:

 “Sec. 101. (a) Such amounts as may be necessary, at a rate for operations as provided in the applicable appropriations Acts for fiscal year 2011 and under the authority and conditions provided in such Acts, for continuing projects or activities (including the costs of direct loans and loan guarantees) that are not otherwise specifically provided for in this Act, that were conducted in fiscal year 2011, and for which appropriations, funds, or other authority were made available in the following appropriations Acts:

(1) The Department of Defense Appropriations Act, 2011 (division A of Public Law 112-10).

(2) The Full-Year Continuing Appropriations Act, 2011 (division B of Public Law 112-10).

(b) The rate for operations provided by subsection (a) is hereby reduced by 1.503 percent.”

The CRA will also preclude “the new production of items not funded for production… [in] prior years (new starts).  Until a CRA is signed into law, the “subject to the availability of funds” clause must be present on all contracts and funding documents.  The CRA in itself is an appropriations act, and therefore, restricts the department or agencies ability to obligate.

7. SPECIAL INTEREST ITEMS.  There are four areas that require special attention in analyzing the appropriateness of appropriations for specific categories of purchase.  These areas include Construction, Investments, Expenses, and Mutual Support. The first area is Construction.


a. Military Construction (MILCON).  The term “military construction” includes “any construction, development, conversion, or extension of any kind carried out with respect to a military installation, whether to satisfy temporary or permanent requirements,” 10 U.S.C § 2801. An example of Construction projects provided in the National Defense Authorization Act for FY2012 is provided below:  


(1) Example: National Defense Authorization Act for FY 2012

Arizona




Marine Corps Air Station, Yuma         $162,785,000

California



Marine Corps Base, Camp Pendleton
  $335,080,000









Naval Base, Coronado 


  $ 93,735,000









Marine Corps Base, Twentynine Palms
  $ 67,109,000









Marine Corps Logistics Base, Barstow  $  8,590,000









Marine Corps Mountain Warfare Training










Center, Bridgeport


  $ 16,138,000









Naval Base Ventura County Point Mugu  $ 15,377,000

Florida




Naval Air Station, Jacksonville

  $ 36,552,000









Naval Station, Mayport


  $ 14,998,000









Naval Air Station, Whiting Field 










(Eglin Air Force Base)

  $ 20,620,000

Georgia




Naval Submarine Base, Kings Bay

  $ 86,063,000

Hawaii 




Marine Corps Base, Kaneohe Bay 

  $ 57,704,000









Pacific Missile Range Facility, 










Barking Sands



  $  9,679,000









Joint Base Pearl Harbor-Hickam
  $  7,492,000

Illinois 



Naval Station, Great Lakes


  $ 91,042,000

Maryland 



Naval Support Facility, Indian Head
  $ 67,779,000









Naval Air Station, Patuxent River
  $ 45,844,000

North Carolina 

Marine Corps Base, Camp Lejeune

  $200,482,000








Marine Corps Air Station, Cherry Point
  $ 17,760,000








Marine Corps Air Station, New River
  $ 78,930,000

South Carolina


Marine Corps Air Station, Beaufort
  $ 21,096,000

Virginia 



Naval Station, Norfolk 


  $ 81,304,000









Naval Support Activity, Norfolk
  $ 26,924,000









Naval Ship Yard, Portsmouth

  $ 74,864,000








Marine Corps Base, Quantico 

  $183,690,000

Washington 



Naval Base Kitsap, Bremerton (Puget 









Sound Ship Yard)



  $ 13,341,000








Naval Base Kitsap, Bremerton (Bangor)
  $758,842,000




(a)  MILCON appropriation differs from other types of appropriated funds in that there must be specific project authorization as well as an appropriation.  Section 2201 of each fiscal year Authorization Act for DoD sets forth Navy/Marine Corps MILCON construction project authorizations.




(b) Without specific project authorizations, a project may not begin despite the fact that there may be an appropriation.  Although the appropriation remains available for five years, the project authorizations expire on 30 September of the third year after enactment, 10 U.S.C. § 2701.  MILCON projects include:





1 Surveys and site preparation;





2 Acquisition, conversion, rehab and installation of facilities;





3 Acquisition and installation of equipment and appurtenances integral to the project;





4 Acquisition and installation of supporting facilities (including utilities) and appurtenance incident to the project; and,





5 Planning, supervision, administration, and overhead


b. Methodology for Reviewing Construction Acquisitions.



(1) Define the Scope of the Project.



(2) Classify the Work.



(3) Determine the Funded and Unfunded Costs of the Project.



(4) Select the Proper Appropriation.


c. Defining the Scope of the Project.  A “military construction project” includes all work necessary to produce a complete and usable facility, or a complete and usable improvement to an existing facility, 10 U.S.C. § 2801(b).  Project splitting or incrementation is prohibited and a Component may not treat “clearly interrelated” construction activities as separate projects, B-234326 (1991).


d. Classifying the Work. Construction includes:



(1) The erection, installation, or assembly of a new facility.



(2) The addition, expansion, extension, alteration, conversion, or replacement of an existing facility.




(a) An addition, expansion, or extension is a change that increases the overall physical dimensions of the facility.




(b) An alteration is a change to the interior or exterior arrangements of a facility that improves its use for its current purpose. 




(c) A conversion is a change to the interior or exterior arrangements of a facility that permits its use for a new purpose.




(d) A replacement is the complete reconstruction of a facility that has been damaged or destroyed beyond economical repair.



(3) The relocation of a facility from one site to another. 




(a) A facility may be moved intact, or disassembled and later reassembled.




(b) Work includes the connection of new utility lines, but excludes the relocation of roads, pavements, or airstrips.




(c) Relocation of two or more facilities into a single facility is a single project.



(4) Installed equipment made an integral part of the facility. Examples include built-in furniture, cabinets, shelving, venetian blinds, screens, elevators, telephones, fire alarms, heating and air conditioning equipment, waste disposals, dishwashers, and theater seats.



(5) Related site preparation, excavation, filling, landscaping, or other land improvements.  


(6) Construction may include relocatable buildings in some

Circumstances, OPNAVINST 11010.33C, Procurement, Lease and Use of Relocatable Buildings (7 Mar 2006).  This picture contains multiple relocatable buildings.  Each building is considered to be independent of each other and were purchased as individual requirements.  Although they are stacked on top of each other and look like they complete a compound, they are temporary and can be moved to an alternate location if necessary without requiring the use of the other relocatable buildings.




(a) Relocatable Building. A relocatable building is designed to be moved and reassembled without major damage to floor, roof, walls, or other significant structural modification.





1 A “relocatable building” must be funded as a construction project if the estimated funded and unfunded costs for average building disassembly, repackaging (including normal repair and refurbishment of components, but not transportation),

and nonrecoverable building components, including typical foundations, exceed 20% of the acquisition cost of the relocatable building itself.





2 Relocatable buildings classified as personal property will either be funded with operations and maintenance or procurement appropriations depending upon the Expense-Investment Threshold contained in law for capital equipment purchase. Whether the relocatable buildings are procured to be stacked or installed individually, all the modules that comprise the entire relocatable building are a system. This includes the normal amenities or components one finds in buildings: plumbing, electrical systems, and heating ventilation and air conditioning, etc. It does not include furnishings or other attachments.  





3 Relocatable buildings may only be used for no more than 3 years.


e. Maintenance. OPNAVINST 11010.20G, para. 5.1.1 and MCO P11000.5G, chapter 3, section 2, defines maintenance as “the day-to-day, periodic, or scheduled work required to preserve or return a real property facility to such a condition that it may be used for its designated purpose.”



(1) The term “maintenance” includes work undertaken to prevent damage to a facility that would be more costly to repair (e.g., waterproofing and painting interior and exterior walls; seal-coating asphalt pavement; resealing joints in runway concrete pavement; dredging to previously established depths; and cleaning storage tanks). 



(2) Maintenance differs from repair in that maintenance does not involve the replacement of major component parts of a facility. It is the work done to:




(a) Minimize or correct wear; and




(b) Ensure the maximum reliability and useful life of the facility or component.


f. Repair.  According to DoD, the term “repair” means to restore a real property facility, system, or component to such a condition that the military department or agency may use it effectively for its designated functional purpose, DOD FMR 7000.14-R, vol. 2B, ch. 8, para. 080105.



(1) When repairing a facility, the military department or agency may:




(a) Repair components of the facility by replacement; and




(b) Use replacements that meet current building standards or code requirements.



(2) DoN further defines “repair” as “the return of a real property facility to such condition that it may be effectively utilized for its designated purposes, by overhaul, reconstruction, or replacement of constituent parts or materials which are damaged or deteriorated to the point where they may not be economically maintained.”



(3) The term “repair” includes:




(a) Interior rearrangements (except for load-bearing walls) and restoration of an existing facility to allow for effective use of existing space or to meet current building code requirements (for example, accessibility, health, safety, or environmental);




(b) Minor additions to components in existing facilities to return the facilities to their customary state of operating efficiency (e.g., installing additional partitions while repairing deteriorated partitions);




(c) The replacement of facility components, including that equipment which is installed or built-in as an integral part of the facility. Restoration or sustainment has the effect of merely keeping the facility in its customary state of operating efficiency without adding increased capability for the facility;




(d) The replacement of energy consuming equipment with more efficient equipment if: 





1 The shore activity can recover the additional cost through cost savings within 10 years;





2 The replacement does not substantially increase

the capacity of the equipment; and





3 The new equipment provides the same end product (e.g., heating, cooling, lighting, etc.).




(e) Demolition of a facility or a portion of a facility because the extent of deterioration is such that it can no longer be economically maintained, or because the facility is a hazard to the health and safety of personnel is classified as repair. Demolition of an excess facility is always classified as repair. (When demolition is done to clear the footprint for a new facility, the demolition should be included as part of the scope of the construction project and paid for from the same fund source as the construction project fund source.)




(f) The term “repair” does not include additions, expansions, alterations, or modifications required solely to meet new purposes or missions. 


g. Determining the Funded/Unfunded Costs of the Project.



(1) Funded costs are costs chargeable to the appropriation designated to pay for the project and include, but are not necessarily limited to:




(a) Materials, supplies, and services applicable to the project;




(b) Installed capital equipment;




(c) Transportation costs for materials, supplies, and unit equipment;




(d) Civilian labor costs;




(e) Overhead and support costs (leasing and storing equipment);




(f) Supervision, inspection, and overhead costs charged when the Corps of Engineers, the Naval Facilities Engineering Command, or the Air Force serves as the design or construction agent; 




(g) Travel and per diem costs for military and civilian personnel;




(h) Operation and maintenance costs for government-owned equipment (e.g., fuel and repair parts); and




(i) Demolition and site preparation costs.


h. Unfunded Costs.  Unfunded costs contribute to the military construction project, are chargeable to appropriations other than those available to fund the project, and are not reimbursed by appropriations available to fund the project.  Unfunded costs include, but are not necessarily limited to:



(1) Military and civilian prisoner labor;



(2) Depreciation of government-owned equipment used to build the project;



(3) Materials, supplies, and equipment obtained for the project on a non-reimbursable basis as excess distributions from another military department or federal agency.



(4) Licenses, permits, and other fees chargeable under a state or local statute or a Status of Forces Agreement (SOFA).



(5) Unfunded civilian fringe benefits;



(6) Contract or in-house planning and design costs; and


Although these costs do not apply toward the military construction appropriation limitations, they must be submitted to higher headquarters.


i. Selecting the Proper Appropriation.  Although you may not be able to identify the most appropriate appropriation for every expenditure, you should be able identify the key references, know from whom to seek advice, and reasonably develop a few courses of action based on funding resources available to your organization.  


j. Unspecified Minor Construction. The Marine Corps may carry out minor military construction projects with an approved cost equal to or less than $2M that have not received specific prior Congressional authorization.  If the project is required solely because of health or safety concerns, the cost must be equal or less than $3M, 10 U.S.C. § 2805.  



(1) Any Unspecified Minor MILCON project with an approved cost greater than $750,000 requires advance SECNAV approval and congressional notification.  SECNAV has delegated this authority to the Assistant Secretary of the Navy (Installations & Environment (ASN(I&E)).  



(2) Likewise, any Unspecified Minor MILCON project with an approved cost of $750,000 or less, may be funded with appropriations available for operation and maintenance, 10 U.S.C. § 2805.  If the purpose of the project is solely to correct life or safety – threatening deficiencies, the limit on the approved cost is $1.5M.  It is important to monitor minor construction projects closely because if they are commenced with O&M,MC, but look like they will exceed the $750K ceiling, the project must be suspended and the O&M,MC funding replaced with MILCON funds.  

  k.  Investments vs. Expenses are one of the most frequent determinations that need to be made when procuring large or significant items.  

    (1) The current Expense threshold is $250,000 for Operations and Maintenance, Marine Corps.  Items costing more than $250,000, or are centrally managed, are categorized as an investment item.

    (2) Expenses are costs incurred to operate and maintain the organization for things such as: supplies, fuel, maintenance, repair, facilities sustainment, O&M,MC funded restoration and modernization projects, utilities, and Temporary Duty Travel (TDY), DoD FMR, Vol. 2A, Ch. 1, Para. 010201.D.2.

    (3) Investments are costs that result in the acquisition of, or modification to, end items that provide a benefit for future years.  These items are long-term, such as real and personal property.  

       (a) Investments include centrally managed programs or Programs of Record (POR), ie. Information Technology and Individual Clothing Equipment.

8. Mutual Support with Coalition Allies.  

a. Department of State (DoS). 



(1) The DoS is provided International Military Education and Training (IMET) funds for all training of foreign military personnel, 22 U.S.C § 2347.  

http://www.dsca.mil/home/international_military_education_training.htm 



(2) IMET objectives include.




(a) To further the goal of regional stability through effective, mutually beneficial military-to-military relations which culminate in increased understanding and defense cooperation between US and foreign countries; and




(b) To increase the ability of foreign national military and civilian personnel to absorb and maintain basic democratic values and protect internationally recognized human rights.



(3) The DoS is solely responsible for Security Assistance; however, the DoD, with the permission of DoS may conduct activities as part of a deployment in a foreign country (using Defense Appropriations), for which the US receives the primary benefit and the host nation receives only a minor and incidental benefit.  



(4) DoD cannot engage in “BIG T” training, without specific authority 




(a) “BIG T” = designed to improve operational readiness of the foreign force.




(b) Generally, this is a DoS role supported by IMET funding.



(5) DoD can engage in “little t” training




(a) “little t” = training or instruction of foreign forces with the primary purpose of interoperability, safety, mutual understanding and/or familiarization.  This is also referred to as Security Cooperation. 




(b) For example, the DoD can conduct training of foreign forces regarding appropriate Rules of Engagement (ROE) when preparing them to stand a guard post alongside U.S. forces.  In this case, it is important that the foreign force is familiar with the ROE, so that all necessary precautions are taken to successfully stand that post without endangering the lives of U.S. forces.  The primary benefit is the safety of the U.S. forces. 




(c) Factors to consider when determining if the training is proper “little t” training:





(1) Duration





(2) Formality of the lessons (lesson plan vs. hip pocket)





(3) Who instructs – formal instructor?





(4) Location – classroom vs. field





(5) Students – specialized or basic level?





(6) Reciprocal or one-way?





(7) Graduation or Certificate?


b. Status of Forces Agreements (SOFAs).



(1) Created between the United States and host nations to define the rights, immunities, and duties of the force, its members, and family members.  



(2) SOFAs can establish legal obligations independent of contract provisions.  These agreements can address civil jurisdictions, claims, taxes, duties, services provided to each party, procuring supplies and local employees. 


c. Acquisition and Cross-Servicing Agreements (ACSA). An ACSA is a bilateral agreement for the reimbursable mutual exchange of logistics support, supplies, and services.  US law generally prohibits buying, selling, giving, and loaning support to another country without legal authority; however, ACSA statutes provide authority and ACSA agreements document it, 10 U.S.C. § 2342.



(1) Provides flexibility to on-scene commanders



(2) Expeditious means to meet logistic shortfalls



(3) Reduces logistics tail for exercise/contingencies


d. The three methods for executing an ACSA include:



(1) Payment-in-kind – Pays the actual value of the item



(2) Equal-Value-Exchange – Exchanges a different item where the value is perceived to be equal.



(3) Replacement-in-kind – Provide a similar item in return after accepting the original item.



(4) Permitted Items:





-Food/clothing/POL





-Transportation





-Port services





-Medical services





-Base operations support





-Use of facilities





-Spares/components





-Billeting 





-Airlift





-Comm services





-Some ammunition





-Storage services





-Training services





-Repair & maintenance



(5) Prohibited Items:





-Weapon systems





-Significant military equipment (SME) (major end items 

of equipment)





-Initial quantities of replacement parts/spares





-Guided missiles; naval mines & torpedoes





-Nuclear & chemical ammunition





-Guidance kits for bombs & other ammunition



(6) Subject matter expert may be loaned for “personnel protection” or to aid in personnel survivability.




(a) Military vehicles designed to accommodate crew-served weapons for convoy security operation




(b) Up-armored HMMWVs




(c) Add-on armor kits




(d) Command, control, & communication systems, including Blue Force Tracker and radios




(e) Crew-served weapons (.50 caliber and below) for convoy/base camp security operations




(f) Protective masks




(g) Counter-improvised explosive devices (non-classified systems)


e. Global Train and Equip (Section 1206, or Section 1207 as of NDAA 2011). Authorized by Secretary of Defense with Secretary of State approval, Global Train and Equip provides equipment, supplies, and training to "build the capacity" of foreign military forces to:



(1) Conduct counterterrorist operations 



(2) Participate in/support military & stability ops in which US forces are participating 


f. Afghanistan Security Force Funds (AFF).  ASFF was appropriated “to provide assistance, with the concurrence of the Secretary of State, … including the provision of equipment, supplies, services, training, facility and infrastructure repair, renovation, and construction, and funding.” AFF can provide funding support for MILCON, O&M, Procurement type requirements all in one fund; however, there are funding level restrictions at each level.


g. Joint Combined Exchange Training (JCET). JCET funding is used to train the Special Operations Forces of the combatant command when primary purpose is to train our forces to train foreign SOF.


h. Combatant Commander Initiative Fund (CCIF). CCIF is funding distributed to Combatant Commanders for unforeseen and emergent contingency requirements that are critical to combined war-fighting readiness.  Historically, only $25M is appropriated for this purpose and only large and unique projects are often considered.  The ten permitted purposes are:

     (1) Force training



(2) Contingencies



(3) Selected operations



(4) Command and control



(5) Joint exercises



(6) Humanitarian and Civic Assistance



(7) Military Education and Training to foreign civilian personnel



(8) Personnel expenses of defense personnel for bilateral/regional cooperation programs



(9) Force Protection



(10) Joint warfighting capabilities

  i. Developing Countries Combined Exercise Program (DCCEP). DCCEP is funding used to enhance US security interests by authorizing payments of incremental expenses incurred by a developing country as a direct result of participation in a bilateral or multilateral military exercise.  SECDEF must determine:



(1) that participation of the country is necessary to achieve the fundamental goals of the exercise and; 



(2) that the objectives can’t be achieved unless the US pays.


j. Humanitarian Civic Assistance (HCA).  Expenses incurred as a direct result of providing HCA (other than minimal cost HCA) shall be paid for with funds specifically appropriated for such purposes (included in Military Department O&M accounts). Authorized expenses include the direct costs of consumable materials, supplies, and services reasonably necessary to provide the HCA. 


k. PE.  Program that pays for personal expenses for foreign defense officials attending bilateral or multilateral events.  May pay for personal expenses (travel, subsistence, and similar personal expenses) of defense personnel of developing countries in connection with the attendance of bilateral or regional conferences, seminars, or similar meetings.  Costs may not exceed that normally paid to a member of the armed forces of the United States.

  l. Overseas Humanitarian, Disaster, and Civic Aid (OHDACA).  The primary purpose of the OHDACA appropriation is for DoD to conduct worldwide Humanitarian Assistance Operations.  Services will only be reimbursed for Incremental/Additional costs to the DoD Component appropriations that would not have been incurred had the contingency operation not been supported.  


m. Commanders’ Emergency Response Program (CERP).  CERP must be specifically appropriated by Congress.  In Afghanistan, CERP is considered a non-lethal weapon enabling the local commanders to respond to urgent, small-scale, humanitarian relief, reconstruction projects and services that immediately assist the indigenous population.  



(1) One example is the Solatia payment program.  Typically, up to $2,500 is provided for the death/injury of an Afghan civilian, but payments are usually a no-fault payment for deaths or injuries inflicted by United States forces and not caused by insurgents.  


n. Logistics Civil Augmentation Program (LOGCAP).  LOGCAP is a contract to provide comprehensive logistics support to United States forces in a deployed or contingency environment.  Typical life support services provided by the contractor include dining facilities, MWR operations, laundry service, water works, billeting, vector control (rodents and other pests), repair services, barriers (force protection) and power generation and distribution.  LOGCAP can also provide tactical logistics support in areas such as supply inventory, warehouse management, maintenance and transportation. 

9. Non-Appropriated Funds.  


a. Appropriated Funds (APF) defined by DoD FMR are monies paid out of the United States Treasury pursuant to statutory authority granted by Congress to the Department of Defense (DoD) to incur obligations and make payments.


b. NAF is money that is not appropriated by the Congress and not held within the United States Treasury.  Military departments and defense agencies generate NAFs primarily through the sale of goods and services in conjunction with authorized Morale, Welfare, and Recreation (MWR) programs.  NAFs are used to support MWR programs and activities; lodging; civilian welfare; post restaurants; certain religious and educational programs; and for the collective benefit of military personnel, their family members, and authorized civilians.  These are separate funds that are recorded in the books of the Department of the Treasury.  


c. NAF instrumentality is a fiscal entity of the United States Government that is supported in whole or in part by NAF.  Federal agencies create NAFIs and regulate their activities, but they are not federal agencies or government corporations.  Although a NAFI can be an integral DoD organizational entity that performs essential government functions within DoD, it operates independently to provide or assist DoD organizations supporting military personnel and authorized civilians.  



(1) NAFIs maintain custody and control over its funds and is responsible for exercising care relative to administering, safeguarding, preserving, and maintaining those resources made available to carry out functions.  NAFIs use proceeds obtained from business operations and activities in providing a support function to DoD.  Examples include Child Development programs, school age care programs, and youth programs.  



(2) Marine Corps Community Services (MCCS) is the Marine Corps’ NAFI whose mission is “to make significant lasting contributions to combat readiness through the personal and family readiness of our Marines and their families.  Some activities are funded by APF and other by NAF and some by both APF and NAF.  




(a) The United States Marine Corps policy is to use APF to fund 100 percent of the costs for which they are authorized.  




(b) Each MCCS MWR activity is assigned to one of three categories:





1 Category A – Mission Sustaining Activities






a Considered essential in meeting the organizational objectives of the United States Marine Corps.  They shall be supported almost entirely with APF and at a minimum of 85%.  There is virtually no capacity to generate NAF revenue.  Missions include promoting the physical and mental well-being of the military member.  





2 Category B – Basic Community Support Activities






a These programs are closely related, in terms of supporting the military mission, to those grouped in Category A.  The primary different is that these programs generate limited NAF revenues, which is not enough to sustain the program.  A minimum of 65% of the total expenditures must come from APF.  The remainder is funded from fees and charges assessed for program use.  Examples include automotive skill development; arts and crafts skill development’ children, youth and teen activities; and outdoor recreation.  





3 Category C – Revenue Generating Activities






a These programs have the business capability of generating enough income to cover most of their operating expenses, but they lack the ability to sustain themselves based purely on their business activity.  They received very limited support and are expected to be nearly self-sustaining.  Examples include Marine Corps Exchanges (MCX), golf courses, clubs, and private berthing marinas.






b One exception to the revenue generating, self-sustaining category C items are those programs located at designated remote and isolated locations.  They may receive the same type of APF support as Category B programs.  Examples of these locations include, but may not be limited to; Albany, GA; Barstow, CA; Beaufort, SC; Bridgeport, CA; Kansas City, MO; Parris Island, SC; Twentynine Palms, CA; Yuma, AZ; Okinawa, Japan, and Iwakuni, Japan. 






c Public law requires that any waste, loss or unauthorized use of government funds, both APF and NAF, be reported to appropriate authority.  NAF are government funds entitle to the same protection as funds of the United States Treasury.  NAF are designated for the benefit of authorized patrons and the purpose of NAFI.  Commanders and their designated representatives are responsible for prompt detection, proper investigation, and appropriate corrective action.  The accounting year for MCCS NAFIs begin on Feb 1 and ends on Jan 31 of the following year.






d Unit Non-Appropriated Funds.  Marine Corps installation MCCSS NAFIs shall minimally provide $10 per Marine per year in unit funds (aka party and picnic funds) for unit social functions and other MWR related expenses as authorized by MCO P1700.27B w/ Change 1 (MCCS Policy Manual).  These funds shall not be carried over at year-end unless the Installation Commander authorizes a waiver to do so.  May not be used for expenses other than expendable items or services.  They shall not be used to purchase capital equipment.  May not be used to purchase award/memento coins!  






e The following is a list of other NAF support.  Keep in mind that NAF is not the exclusive funding source for these events.







- Birthday Ball







- Deployment briefs







- Welcome aboard orientations







- Award ceremonies







- Commander’s calls







- Workshops







- Changes of Command







- Air Show



(3) MWR NAF may not be spent on any costs for which APF are authorized.  Examples include: (A larger list is published in MCCS Policy Manual)




(a) Rental cars and transportation or per diem costs for military members or DoD civilians not on MWR business 




(b) Receptions exclusively for certain groups whose attendance does not benefit MWR programs and to which eligible MWR patrons are excluded 




(c) Fuel for military aircraft 




(d) Activities other than those of the MCCS MWR activities 




(e) Military proficiency prizes and performance awards 




(f) Meal charges for government personnel on APF per diem 




(g) Enlisted members of sports teams in APF dining facilities




(h) Donations to any relief, charitable or commercial organization, or to an individual 



(4) Uniform Funding and Management (UFM).  UFM is a means by which commanders may have flexibility in funding certain MWR activities by permitting APF funds to be spent as NAF.  This practice may only be used for MCCS MWR activities that are authorized to use APF IAW MCCS Policy Manual and 10 U.S.C Section 2494.  This process requires an annual MOA between the local NAFI and installation specifying APF support including amount and spend schedule by Cost Account Code.  APF may not exceed the cost to provide the service, may not circumvent authorized uses for APF or NAF, and is often used to convert Full Time Equivalents to NAF from APF.  



(5) Marine Corps Family Team Building (MCFTB).  MCFTB is designed to enhance family readiness and include programs such as the Key Volunteer Network (KVN); Lifestyle Insights, Networking, Knowledge and Skills (L.I.N.K.S.); Spouses’ Learning Series (SLS) Prevention and Relationship Enhancement Program (PREP); and Chaplains Religious Enrichment Development Operations (CREDO).



(6) Marine and Family services continues the tradition of “taking care of our own” to help promote self-reliance and self-sufficiency.  The following services are made available: Counseling services; Children, Youth, and Teen Programs; Personal Readiness and Community Support.



(7) Semper Fit is a program designed to encourage healthy lifestyles through fitness, sports and athletics, and parks and recreation.



(8) Quality of Life support is provide in deployed environments.  Each installation from which Marines deploy shall establish a Deployment Support Coordinator (DSC) who coordinates with the installations’ senior operating force commander to ensure that standard recreation equipment, recreation programs, recreation funds, food and hospitality, and retail services are available to deploying unites.  Health and comfort packs (HCPs) may be requisitioned by units when exchange facilities are not available.  During deployment, support from MCCS will be based on the support provided by the Executive Agent (EA).

POINT TO PONDER

Article II, Section 3 tasks the President to deliver reports to the Congress.  “He shall from time to time give to the Congress Information of the State of the Union. . .”  This is the basis for responding to requests for information from the Legislative Branch of the federal government.  It also serves as the foundation supporting subsequent legislation aimed at achieving an auditable financial statement.  In actuality, the clean audit is mandated in the Constitution. 

References:
DOD FMR 7000.14-R

Title 31, USC

GAO-01-179SP

www.Thomas.gov

www.omb.gov
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DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS
3000 MARINE CORPS PENTAGON

WASHINGTON, DC 20350-3000
IN REPLY REFER TO:

CMC-P&R
27 SEP 2005

WHITE LETTER NO. 04-05

From: Commandant of the Marine Corps
To: All General Officers

All Commanding Officers

All Officers in Charge

Subj: PROPER USE OF FUNDS

1. Although we have forces at war and providing support to
civil authorities which require materiel and re-supply, the
basic funding laws and requirements for purchasing such materiel
have not changed. There have been recent cases of improper use
of Operations and Maintenance (0&M) funds to procure items that,
under law, must be purchased with procurement funds (PMC).

These cases are also violations of the Purpose Statute and the
Anti-deficiency Act (ADA).

2. Clearly, whenever individual Marines violate the law, the
public trust in our integrity is at risk. This is particularly
true when Marines break the law performing their official
duties. The ADA requires a public report to both Congress and
the President, and provides for penalties to responsible
individuals ranging from administrative to criminal. Senior
officials responsible for the funds can be named if they fail to
maintain proper internal controls over funds.

3. Another serious consequence is that required funding
corrections, as a result of ADA violations, often result in loss
of scarce funds. If O&M funds are used improperly, there may be

insufficient time left in a fiscal year to re-obligate the 0O&M
after correcting the violation with PMC funds. We cannot afford
such losses.

4. For advice on the proper use of funds, contact your local
comptroller or area counsel. Additional advice is available
from the Marine Corps staff at DSN 224-1150 (Director, Programs
& Resources Fiscal Division).

AN

M. W. Hagee
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