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1.  LEARNING OBJECTIVES:

    a.  TERMINAL LEARNING OBJECTIVE:  Given a funding requirement, supporting documentation and the references.  Comply with the appropriation law to ensure the legality of budget execution in accordance with the references.  

(3404-FMGT-1020)

    b.  ENABLING LEARNING OBJECTIVES:

        (1) Without the aid of references and given written questions concerning the terms, concepts and principles relating to appropriation law, and a list of responses, select the response that answers the question, in accordance with the references. (3404-FMGT-1020a)

        (2) Without the aid of references and given various expenses, determine the correct appropriation to use for the expense, in accordance with the references.  (3404-FMGT-1020b)

        (3) Without the aid of references and given various expenses, determine if appropriation is available related to the restrictions for the expense, in accordance with the references.  (3404-FMGT-1020c)

1.  Foundations of Appropriations Law:  Appropriations law, also known as fiscal law, is a complex subject, one in which the details matter a great deal.  Fiscal law covers every aspect of work in the financial management field, whether you are in garrison or forward deployed.  Fiscal law, like all other laws in our country, is derived from many sources including the Constitution, public law, regulations and prior opinions.   
    a.  Constitutional Authority:  Congress has the sole authority to appropriate funds to be spent by the governement.  The constitutional basis for this power is rooted in a single sentence: the so-called Appropriations Clause (Article I, section 9, clause 7), “No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law”.

The Appropriations Clause has been described by a famous constitutional scholar as "the most important single curb in the Constitution on Presidential power."  It means that "no money can be paid out of the Treasury unless it has been appropriated by an act of Congress." Regardless of the nature of the payment—salaries, payments promised under a contract, payments ordered by a court, or other source— a federal agency may not make a payment from the United States Treasury unless Congress has made the funds available.

b. Power of the Purse.  The Congressional "power of the purse" reflects the fundamental proposition that a federal agency is dependent on Congress for its funding. At its most basic level, this means that it is up to Congress to decide whether or not to authorize and provide funds for a particular program or activity and to fix the level of that funding. In exercising its appropriations power, however, Congress is not limited to these elementary functions. It is also well established that Congress can, within Constitutional limits, determine the terms and conditions under which an appropriation may be used.  

The majority of these conditions center around the purpose for which the funds may be used,the length of time the funds may remain available for these uses, and the maximum amount an agency may spend on particular elements of a program. These conditions will be discussed in detail later in this lesson.
2.  Limitations on Spending  As we have found out, fiscal rules start with the authority to obligate monies. There are three restrictions that are placed on that obligational authority: purpose, time, and amount.

a. Purpose.  Unlike other management areas, where a commander may feel free to do anything not expressly prohibited, in fiscal matters the commander must have affirmative authority to spend or obligate funds for a particular purpose.  In other words, just because you have the funds available and Congress has not expressly prohibited buying a bass boat for your unit doesn’t mean you can do it. Instead, you must be prepared to show how Congress has authorized that kind of expenditure.



(1) Purpose Statue.  Purpose is probably the most important restriction on spending, it is where more than 90% of the fiscal violations occur.  In the Purpose Statue (31 USC section 1301), we have a specific law governing the purpose of appropriations.  The general provision of the statute states: 

"Appropriations shall be applied only to the objects for which the appropriations were made except as otherwise provided by law."

Simply stated, the Purpose Statute says that public funds may be used only for the purpose or purposes for which they were appropriated. It prohibits charging authorized items to the wrong appropriation, and unauthorized items to any appropriation.

In order to determine whether an expenditure is proper under the Purpose Statute, financial managers can apply a three part test.
1. The expenditure of an appropriation must be for a particular statutory purpose, or necessary and incident to proper execution of the general purpose of the appropriation.
2. The expenditure must not be prohibited by law.
3. The expenditure must not be otherwise provided for; it must not fall within the scope of some other appropriation. 



b. Time - One of the key principles of fiscal law and time is that government agencies may not obligate money before they have it. Here is where agencies can get into trouble: they count on the appropriations act being signed into law and having that money available to spend. 


Government agencies may not obligate funds prior to signature of the appropriations act. Once the act has been signed the appropriation is available only for a certain time, after which the authority to obligate expires.


By putting time limits on the money provided, it allows Congress to revisit its usage to ensure a need still exists for that usage. Time limits are usually one-year, multi-year, or no-year. One-year and multi-year appropriations are limited by specific time limits. No-year appropriations are available without fiscal year limitations and are usually limited by completion of a specific purpose. Language used to make an appropriation a no-year appropriation is normally "to remain available until fully expended" or "without fiscal year limitation."  We will discuss the different types of appropriation in greater detail later in the course.



(1) Bona Fide Needs Rule.  One of the fundamental principles of appropriations law is the so-called Bona Fide Needs Rule which states: 
“A fiscal year appropriation may be obligated only to meet a legitimate, or bona fide, need arising in, or in some cases arising prior to but continuing to exist in, the fiscal year for which the appropriation was made.”

The Bona Fide Needs Rule focuses on whether we are obligating current monies for current needs.  What is a current need?  The rule means simply that the appropriation is available only for the needs of the current year. It does not mean that at the end of a fiscal year approaches, your unit can decide to purchase a stockpile of consumable supplies such as, paper, pens, or fuel although it is clear that, based on current usage, you already has in stock enough of these items for immediate needs. 

While it is important to spend the funds given to us by Congress, they must be spent for current needs. 31 U.S.C. 1502 states in part,
"the balance of a fixed-term appropriation is available only for payment of expenses properly incurred during the period of availability or to complete contracts properly made within that period." 
The Bona Fide Need Rule states a fiscal year appropriation may be obligated only to meet a legitimate, or bona fide need arising in, or in some cases arising prior to but continuing to exist in, the fiscal year for which the appropriation was made. Generally this means an appropriation is not available to fund requirements of a future year.  However, there are some exceptions to the rule:
· The lead-time exception allows the agency to consider the normal production lead-time when determining the bona fide need for supplies that are not available off the shelf. So, in limited situations, we can cross fiscal years.
· The stock level exception allows agencies to purchase enough supplies to maintain sufficient stock levels. This applies to situations where an agency has an authorized stock level for some supplies. In other words, the government may use current year funds to replace stock consumed in the current year, even though the replacement items will not be used until the following FY.
· Federal Acquisition Streamlining Act of 1994 states that an agency may enter into a 12-month service contract, using current funds to fund the entire 12-month contract. The contract cannot have automatic renewable option years and cannot exceed 12 months in duration.
·  Training Exception is for training that will occur in the following fiscal year. It may be charged to the current fiscal year provided the scheduling is beyond the control of the agency. Often times training which is required in the next fiscal year must be paid for when they are scheduled and not at the time of attendance. But the time between obligating the class and attending the class still cannot be excessive. 

c. Amount It is not enough to know what you can spend appropriated funds for (purpose) and when you can spend them (time). You must also know how much you have available (amount) for a particular purpose.

As established by the Constitution, Congress makes the laws and provides the money to implement them; the Executive Branch carries out the laws with the money Congress provides. Congress must have the final word as to how much money can be spent by a given agency or on a given program. Over time, Congress has passed legislation that prohibits the over obligation and over spending of appropriated funds.  A variety of funding statutes collectively known as the Anti-Deficiency Act, has become the primary enforcement device used by congress to control its’ “power of the purse”.


(1) The Anti-Deficiency Act of 1906, was enacted by congress to stop the practice of the departments’ expenditure of funds not already appropriated and to prevent funds appropriated for one purpose from being used for a different purpose. Congress takes Anti-Deficiency Act violations very seriously, and you must as well. As a matter of fact, the Anti-Deficiency Act is the only funding statute to include both civil and criminal penalties for violations (31 USC, 1350). The law, which is codified primarily in Sections 1341, 1342, and 1517 of Title 31 of the United States Code, consists of four major provisions: 
· An officer or employee of the United States may not make or authorize an expenditure or obligation that exceeds an appropriation or an apportionment. (31 USC, 1341)In other words, the agency can't spend more than has been appropriated by Congress or apportioned by OMB. 

· An officer or employee of the United States may not make or authorize an expenditure or obligation in advance of an appropriation, unless authorized by law. (31 USC, 1341)More simply, you can’t spend money until you legally get it. 

· An officer or employee of the United States may not accept voluntary services or employ personal services exceeding those authorized by law, except to save human life or prevent property damage. (31 USC, 1342)Put another way, you cannot receive services without paying for them. 

· An officer or employee of the United States may not make or authorize an expenditure or obligation that exceeds an apportionment or reapportionment, or in excess of the amount specified in a formal subdivision of funds in accordance with agency regulations. (31 USC, 1517)In other words, you can’t spend more money than has been identified for your command in a funding authorization document.
· An officer or employee of the United States Government or of the District of Columbia government knowingly and willfully violating section 1341 (a) or 1342 of this title shall be fined not more than $5,000, imprisoned for not more than 2 years, or both (31 USC, 1350).

(2) “Earmarking” appropriations. With respect to amount, Congress may wish to specifically designate, or "earmark," part of a more general lump-sum appropriation for a particular purpose, as a maximum, a minimum, or both.  

In order to explain this concept we will use the following example;

Congress has appropriated funds for Marine Corps quality of life initiatives.  Expenditures for the Single Marine Program are “not to exceed” $10,000.  Furthermore $50,000 “shall be made available” for the Wounded Warrior Barracks.


a.) Maximum amounts- A specifically earmarked maximum may not be exceeded or augmented with funds from the general appropriation. However, under a "not to exceed" earmark, the agency is not required to spend the entire amount on the object specified. 

In our example, the amount to be spent on the single Marine program has been limited to $10,000, if the entire amount is not used unobligated balances may be applied to other unrestricted items of the appropriation. For example, assuming there are no other restrictions that prohibit such expenditure, if we had $3,000 left of the $10,000 for single marine Program, we could spend that money for other authorized "quality of life initiatives." 


If later in the fiscal year a supplemental appropriation is made for " quality of life initiatives", the funds provided in the supplemental may not be used to increase the $10,000 maximum for single Marine programs unless the supplemental appropriation act so specifies. 


Like most other legalese, appropriations acts can be deceiving.  Words like "not to exceed" are not the only way to establish a maximum limitation. If the appropriation act includes a specific amount for a particular object (such as "For single marine program, $10,000"), then the appropriation is a maximum which may not be exceeded. 


b.) Minimum amounts- Another phrase Congress often uses to earmark a portion of a lump-sum appropriation is "shall be available." There are variations. In our example, out of the $100,000 for "quality of life initiatives", $50,000 "shall be available" for the “wounded warrior barracks”. This means that this amount must to be spent on authorized purchase used for the wounded warrior barracks, unobligated balances may not be used to supplement other programs.  The amount designated is not a maximum amount and therefore can be exceeded within the limits of the remainder of the appropriation (i.e., $100,000 for quality of life initiatives. 



c. Establishing a maximum and minimum amount- In our example, it was clear that a ceiling had been established for the amount we can spend on “single marine programs”.  It is also clear that a floor had been established for the “wounded warrior barracks.  


Legislation is not always clear.  What if our example had read "$10,000 for single marine programs including $3,000 for pool tables? 


The term "including" has been held to establish both a maximum ceiling and a minimum floor. As such, it cannot be augmented from a more general appropriation, nor can it be diverted to other uses within the appropriation. We can spend $10,000 for single marine programs (maximum) of which $3,000 must be spent on pool tables. (minimum)
3. CONTINUING RESOLUTIONS 

a) Definition of Continuing Resolution
If Congress fails to pass, or the President fails to sign, an appropriation act before 1 October, a funding gap occurs unless Congress passes, and the

President signs, interim legislation authorizing executive agencies to continue incurring obligations. This interim legislation is referred to as a Continuing Resolution.

Continuing resolutions should not be confused with an appropriation act. Appropriation acts appropriate specified sums of money. Continuing Resolutions are temporary appropriation acts that normally appropriate "such amounts as may be necessary" for continuing projects or activities at a certain "rate for operations."


1.)  DOD 7000.14-R, DOD Financial Management Regulation, vol. 1 Definition; “The Congressional resolution, in the absence of an appropriation act, providing authority for Agencies to continue current operations. Such continuing resolutions are subject to OMB apportionment in the same manner as appropriations.”



2.) Defense Finance and Accounting Service--Indianapolis Regulation 37-1, Finance and Accounting Policy Implementation: “An interim appropriation to provide authority for specific ongoing activities in the event that regular appropriations have not been enacted by the beginning of the fiscal year or the expiration of the previous CRA. A CRA has a fixed life.”

A Continuing Resolution can provide budget authority:
· Until a fixed cut-off date specified in the Continuing Resolution;

· Until an appropriations act replaces it; or

· For an entire fiscal year, if no appropriations act is passed 


b) Operating under continuing resolution  Life under a continuing resolution can be very unnerving.  Congress and the President have basically disagreed on a budget for the new fiscal year.  Each side is flexing their muscle while agencies are squeezed in the middle.  The following are general guideline to operating under continuing resolution;

· New Starts. Continuing Resolutions generally do not allow agencies to initiate new programs, or expand the scope of existing programs, projects, and activities.
· Current rate. Continuing Resolutions frequently authorize operations at the "current rate." This represents an attempt by Congress to maintain the "status quo" of existing programs and rates of operation/production during the time frame between Appropriation Acts.
· Apportionment. OMB apportions the funds appropriated by Continuing Resolutions.
· High Initial Rates of Operation. Congress often prohibits agencies with high rates of operation early in the fiscal year from engaging in similar conduct during the life of the Continuing Resolution.
· When the applicable appropriations act becomes law, expenditures made pursuant to the Continuing Resolution must be charged against the appropriations act:
· Obligations incurred under Continuing Resolutions remain valid even if the appropriations finally passed by Congress are less than the amounts authorized by the Continuing Resolution.
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