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LEARNING OBJECTIVES:


a. TERMINAL LEARNING OBJECTIVE:  Given a report of a potential violation, supporting documentation, internet connectivity, and the references, conduct an Anti-Deficiency Act (ADA) violation preliminary review within fourteen days of initial discovery. (34XX-LAW-2002)



b. ENABLING LEARNING OBJECTIVES:



(1) Given a report of a potential violation, supporting documentation, internet connectivity, and the references, conduct analysis on potential Anti-Deficiency Act (ADA) violation within fourteen days of initial discovery. (34XX-LAW-2002a)


(2) Given a report of a potential violation, supporting documentation, internet connectivity, and the references, perform research on potential Anti-Deficiency Act (ADA) violation within fourteen days of initial discovery. (34XX-LAW-2002b)


(3) Given a report of a potential violation, supporting documentation, internet connectivity, and the references, perform staff actions on potential Anti-Deficiency Act (ADA) violation within fourteen days of initial discovery. (34XX-LAW-2002c)
BODY









 



1. Anti-Deficiency Act Violation Sanctions. 

a. Officers or employees who authorize or make prohibited obligations or expenditures are subject to administrative discipline.  


b. Military Members “may be subject to appropriate administrative discipline or may be subject to action under the UCMJ,” DOD FMR, vol. 14, ch. 9, para. 0901. 


c. Civilian employees may be disciplined by “written admonishment or reprimand, reduction in grade, suspension from duty without pay, or removal from office,” DOD FMR, vol. 14, ch. 9, para. 0901.


d. 31 USC § 1350 - Establishes criminal penalties for violations of the ADA: 



(1) Fined not more than $5,000 



(2) Imprisoned for not more than 2 years 



(3) Or both criminal penalties 



(4) Or administrative action in accordance with agency regulations - for example: court-martial; NJP; formal counseling; removal from office; civilians may be suspended without pay.


e. “Good faith” or mistake of fact does not relieve an individual from responsibility for a violation under this section. Factors such as “a heavy workload at year end” or an employee’s “past exemplary record” generally are relevant only to determine the appropriate level of discipline, not to determine whether the commander should impose discipline, DOD FMR, vol. 14, ch. 9, para. 0902.

2. Reporting and Investigating ADA Violations. 

a. 31 USC § 1351 - requires the agency head to formally report violations of the ADA to the President of the United States, President of the Senate (Vice President of the United States) and Speaker of the House of Representatives.  Suspected violations of the ADA must be strictly handled in accordance with the instructions contained in DoD FMR Vol 14, Ch. 3.



(1) An individual learning of or detecting a suspected ADA violation must report within 10 working days the possible violation through his/her command to the Under Secretary of Defense (Comptroller).  The information that must be included is:




(a) Accounting classification of funds involved, 




(b) Name and location of the activity where the alleged violation occurred, 




(c) Name and location of the activity issuing the fund authorization, 




(d) Amount of the alleged violation, 




(e) Nature of the alleged violation, 




(f) Date the alleged violation occurred and date discovered, 




(g) Means of discovery, 





(h) Description of the facts and circumstances of the case, 




(i) Anticipated dates of completion of the preliminary review and submission of the report, and 




(j) The name(s) and work phone number(s) of the preliminary investigator or the members of the preliminary review team.



(2) The DoD Component shall evaluate the potential violation for validity and completeness and if it determines a potential violation has occurred, assign a case number for tracking purposes. The Office of the Under Secretary of Defense (Comptroller) (OUSD(C)) Deputy Chief Financial Officer (DCFO) may routinely examine open or closed preliminary review cases.

3. Preliminary Review. 
  The purpose of a preliminary review is to gather facts and ultimately factually establish whether a reportable violation of section 1341 of title 31, United States Code (U.S.C.), section 1342 of title 31, U.S.C), or section 1517 of title 31, U.S.C. has occurred. 


a. When the Component has evidence of a potential violation, as a result of the evaluation, the Component shall assign a preliminary review investigator and/or a review team to research the applicable business transactions and accounting records to determine the amount and cause of the potential statutory violation. The preliminary review should be completed within 2 weeks from the date of initial discovery. 


b. A preliminary review shall focus on the potential violation not the corrective actions. Applicable corrective actions will be developed during the formal investigation, if a formal investigation is warranted. 


c. The preliminary investigator or the review team lead shall be:



(1) An individual with no vested interest in the outcome of the review, 



(2) Capable of conducting a complete, impartial, and unbiased review, 



(3) A trained and qualified individual appointed by a commander of a major command, a superior to a commander of a major command who is in the chain-of-command, or equivalent in an organization other than a Military Department,



(4) Selected from an organization external to the installation-level organization being reviewed, 



(5) Free of personal, external, and organizational impairments, and



(6) Required to retain the document(s) in the ADA case file. 


d. At the onset of the preliminary review, the investigator and/or review team shall check for accounting errors such as: 



(1) Duplications or other errors in recording the applicable obligation and/or expenditure; 



(2) Obligations and/or expenditures charged to invalid and/or improper fund accounts; and 



(3) Inaccurate fund status at the time the applicable transaction occurred. 


e. If the preliminary review determines that an accounting error occurred, the investigator or review team lead shall report this error to the DoD Component to make the appropriate accounting correction(s). 



(1) An accounting error occurs when an obligation and/or expenditure was posted to a fund other than the fund approved by fund control personnel.  



(2) Fund control personnel are those responsible for the proper assignment of funding on a commitment or obligation document before the obligation is incurred. Examples are resource managers, fund holders, funds certifying officials, and authorizing officials. 



(3) Once the accounting correction(s) has been made, the investigator or review team lead shall determine whether a reportable violation occurred. 


f. If fund control personnel properly certify that the proper funds were available at the time of the initial obligation and proper funds are available at the time of the correction or fund substitution, the potential violation may be corrected when the accounting corrections are complete.  If fund control personnel do not provide the certification, then the preliminary review report shall include evidence to support a determination that there is a violation of section 1341 of title 31, U.S.C. or section 1517 of title 31, U.S.C. 

4. Interpretation and Legal Issues.  The existence of a violation may depend upon an interpretation of statutory or regulatory constraints imposed on the use of a particular appropriation or account, the proper fiscal year to be charged, or similar issues. In all cases, the reviewer shall request and obtain the advice of legal counsel on legal issues raised during the preliminary review. 

5. Review Results.  The results of the preliminary review shall be documented in a preliminary review report, forwarded for approval to the applicable DoD Component, and coordinated with the applicable DoD Component office of legal counsel. 

a. If the DoD Component involved determines that there is not a violation and the DoD Component office of legal counsel concurs, then the preliminary report completes the actions regarding the potential violation.  


b. If the DoD Component involved determines there is a potential violation, then a formal investigation shall be initiated by the applicable DoD Component within two weeks from the approval of the preliminary review report. 

7.  Preliminary Reviews Initiated by external sources.  Preliminary Reviews may be initiated by the Under Secretary of Defense (Comptroller) or based on information provided through external reports.


a.  When the OUSD(C) is informed of a potential violation by an audit report or otherwise learns of a potential violation, the applicable DoD Component may be directed to initiate a preliminary review of the circumstances surrounding the potential violation. The date the DoD Component receives the direction is considered the date of discovery for reporting purposes and the DoD Component shall follow procedures outlined previously in this lesson.


b.  In some cases, GAO, DoD Inspector General, a military department audit agency or other organizations external to a DoD Component may advise in a report that a potential violation may have occurred. Generally, in the case of audit reports, a recommendation to investigate the potential violation is included in the report.  



(1) When a draft report is issued by an organization that finds a potential violation may have occurred and recommends a preliminary review be conducted, the DoD Component involved shall review the finding(s) and recommendation(s) provided in the draft report. If the DoD Component agrees with the recommendation to perform a preliminary review then the date of the final report is considered the date of discovery for reporting purposes and the DoD Component shall follow procedures outlined previously in this lesson. 



(2) When the DoD Component disagrees that a potential violation has occurred and believes a preliminary review is not warranted, the DoD Component shall provide applicable written comments to the draft report outlining the disagreement consistent with policy prescribed in DoD Directive 7650.3, Follow-up on General Accounting Office (GAO), DoD Inspector General (DoD IG), and Internal Audit Reports. If disagreements between the DoD Component and the organization arise as to whether a preliminary review is warranted, the DoD Component may request assistance from the OUSD(C) DCFO. Upon resolution of the disagreement, if a preliminary review is not recommended then no further action is required by the DoD Component. However, if the DoD Component and the organization agree that a potential violation may have occurred and a preliminary review is warranted then the date of the agreement is considered the date of discovery for reporting purposes and the DoD Component shall follow procedures outlined previously in this lesson.



(3) If a preliminary review was deemed appropriate, the DoD Component shall supply the status of the preliminary review as requested by the applicable external organization. 
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